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That the disposal of the remains of the dead 
is a matter largely of judiciql discretion, 
where controversies regarding same comes be- 
fore the courts, is illustrated by the recent 
decision of the Court of Chancery of New 
Jersey in Toppin v. Moriarty. There the 
complainant sought by injunction to restrain 
the defendant from interfering with the re- 
moval of the remains of his daughter from one 
plot to another in the Roman Catholic cem- 
etery. The deceased was the wife of the de- 
fendant. She left no will, and her husband 
took out letters of administration on her es- 
tate. On her deathbed she expressed a wish 
to be buried in the same plot with her father 
and mother. To carry out this wish her 
father purchased, on the day before her fu- 
neral, for the sum of $660, the plot in which 
she now lies. She was buried there with the 
concurrence of her husband. Very shortly 
after the burial, her mother being dissatisfied 
with the situation of the plot, a new plot was 
obtained by exchange, and the complainant, 
having procured from the board of health a 
permit to remove the body, was about to dis- 
inter it, when the cemetery authorities were 
notified by defendant, who had quarreled 
with his wife’s relatives after her death, that 
he objected. They thereupon refused to al- 
low the removal to bemade. This bill is filed 
against the husband and the bishop, in whom 
the title of the cemetery land is vested, to re- 
strain them from interfering with the removal. 
The bishop answers, and avers his willingness 
to conform to any order that the court may 
make, and the controversy is, therefore, only 
between plaintiff and defendant. Defend- 
ant’s insistment is that, inasmuch as his wife’s 
body must be taken from its present resting 
place in any event, its disposition belongs to 
him, both as husband and administrator. 
The complainant’s insistment is that he should 
be permitted to remove it to the new plot. 
both because vf his daughter’s dying request, 
and because defendant, by conduct, is es- 
topped from exercising his prior right, if he 
had any, to designate her last resting place. 

The court held that, as the husband had 





ratified his wife’s request that she be buried 
in the same plot as her parents, and as she 
had been accordingly interred in a plot in- 
tended for them, and her parents had ex- 
changed it for another in the same cemetery, 
where a suitable place had been prepared for 
her remains at great expense, the husband, 
who knew of the exchange and the prepara- 
tions, and made no objection to removal un- 
til such preparations were completed, would 
be enjoined from interfering therewith. In 
the opinion the legal authorities touching the 
question are collated, and the court lays 
great stress upon‘the duty of the husband 
toward providing a suitable burial place for 
his wife’s remains. Indeed, the husband’s 
duty is the keynote of the present decision, 
and tosay that the court will restrain the hus- 
band from infraction of what it conceives to 
be his duty is another way of saying that the 
court will see-that the proprieties are observed 
under the circumstances of the particular case. 





The Supreme Court of Ohio has recently 
eld, in the case of State v. Liffring, that the 
system of rubbing and kneading the body, 
commonly known as osteopathy, is not an 
agency within the meaning of a statute of 
that State regulating the practice of medicine 
which forbids the prescribing of any ‘‘drug 
or medicine, or other agency, for the treat- — 
ment of disease by a person who has not ob- 
tained from the board of medical registration 
and examination a certificate of qualification.’’ 
The court, after discussing the language of 
the act, with especial reference to the prac- 
tice of osteopathy, says that the objection 
which its opponents urge against osteopathy 
is that it recognizes a fragment of truth, and 
assumes that it is the universe of truth, and 
that, by rejecting remedial agencies generally 
believed to be effective if rightly prescribed, 
it withholds from those who resort to it avail- 
able means of relief and cure. It is not 
charged that it is otherwise hurtful, nor that 
its administrations are attended with danger. 
The obvious purpose of the act under con- 
sideration is to secure to those who believe in | 
the efficacy of medicines the ministrations of 
educated men, thus preventing fraud and im- 
position, and to protect society from the evils 
which result from the administration of potent 
drugs by the ignorant and unskillful. The 
purpose of the act is accurately indicated by 
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its title to be ‘‘to regulate the practice of 
medicine.’’ No provision of the act indi- 
cates an intention on the part of the legisla- 
ture that those who do not propose to prac- 
tice medicine shall graduate from a college 
of medicine, cv otherwise become learned in 
its use. Without such knowledge no one is 
entitled to a certificate from the board of ex- 
amination. The result of the view urged in 
support of the exception is that by this act 
the general assembly has attempted to deter- 
mine a question of science, and to control the 
personal conduct of the citizen without regard 
to his opinions, and this in a matter in which 
the public is in no wise concerned. Such 
legislation would be an astonishing denial 
of the commonly accepted views touching the 
right to personal opinion and conduct which 
does not invade the rights of others. From 
the operation of constitutional provisions de- 
signed to establish and perpetuate freedom 
of thought and action in matters pertaining 
to religion, it results that in things which are 
of the first concern we are imperatively de- 
nied the guidance of legislative wisdom, and 
our immortal part is exposed to the enduring 
pain which is believed to follow the accept- 
ance of religious error. In the absence of a 
statute clearly indicating it, the general as- 
sembly will not be presumed to have intended 
the consequences involved in this contention. 








NOTES OF IMPORTANT DECISIONS. 


RAILROAD COMPANY — CONTRACT OF EXEMP- 
TION FROM NEGLIGENCE IN CASE OF FIRE.—It 
is held by the Supreme Court of the United States, 
in the case of Hartford Fire Ins. Co. v. Chicago, 
Milwaukee & St. Paul R. R. Co., that a stipula- 
tion ina lease of a strip ofland on a railroad right 
of way for a storage warehouse, by which the 
railroad company is exempted from any liability 
for damage by fire from its locomotive engines, 
even though caused by the negligence of the com- 
pany or its servants, is not void as against public 
policy, where the lease contains no provisions 
which in any way involveany relation of the rail- 
road company as a common carrier to the lessee 
or to the public; that questions of public policy 
as affecting the liability for acts done or upon 
eontracts made and to be performed within one 
of the States of the Union, when not controlled by 
the constitution, laws, or treaties of the United 
States, or by the principles of the commercial or 
mercantile law or of general jurisprudence, of 





national or universal application, are governed 
by the law of the State as expressed in its own 
constitution and statutes or declared by its highest 
court; and that a decision of the highest court of 
a State, holding that a contract exempting a rail- 
road company from liability for negligence in set- 
ting fire to a storage warehouse on the railroad 
right of way is not against public policy, is con- 
clusive upon a federal court sitting in that State. 
Upon the main point in the case, Mr. Justice 
Gray, who wrote the opinion, says: ‘The decis- 
ion of the case turns upon the question whether 
the provision of this indenture, by which the rail- 
road company is not to be liable for damage to 
the property by fire from its locomotive engines, 
owing to the negligence of itself or its servants, is 
void as against public policy. 

‘The plaintiffs’ counsel at the argument much 
relied on the cases in which similar provisions in 
the contracts of common carriers or of telegraph 
companies have been held to be void. 

‘It is settled by the decisions of this court that 
a provision in a contract between a railroad cor- 
poration and the owner of goods received by it as 
a common carrier, that it shall not be liable to 
him for any loss or injury of the goods by the 
negligence of itself or its servants, is contrary to 
public policy, and must be held to be void in the 
courts of the United States, without regard to the 
decisions of the courts of the State in which the 
question arises. But the reasons on which those 
decisions are founded are that such a question is 
one of general mercantile law; that the liability 
of acommon carrier is created by the common 
law, and not by contract; that touse due care and 
diligence in carrying goods intrusted to him is an 
essential duty of his employment, which he can- 
not throw off; that a common carrier is under an 
obligation to the public to carry all goods offered 
to be carried, within the scope and capacity of 
the business when he has held himself out to the 
public as doing; and that, in making special con- 
tracts for the carriage of such goods, the carrier 
and the customer do not stand on equal terms. 
New York C. R. Co. v. Lockwood, 17 Wall. 357, 
21 L. Ed. 627; Liverpool & G. W. Steam Co. v. 
Phenix Ins. Co., 129 U. S. 397, 439-442, 32 L. Ed. 
788, 791, 792, 9 Sup. Ct. Rep. 469, and other cases 
there cited. Although a telegraph company is 
not a common Carrier, yet its relation with send- 
ers of messages over its lines is of a commercial 
nature, and contracts that the company shall not 
be liable for the negligence of its servants are af- 
fected, in some degree, by similar considerations. 
Southern Exp. Co. v. Caldwell, 21 Wall. 264, 269, 
22 L. Ed. 556, 558; Western U. Tel. Co. v. 
Texas, 105 U.S. 460, 464, 26 L. Ed. 1067, 1068; 
Primrose v. Western U. Tel. Co., 154 U. S. 1, 
38 L. Ed. 883, 14 Sup. Ct. Rep. 1098; Western U. 
Tel. Co. v. Cook, 15 U.S. App. .445,9 C. C.A. 
680, 61 Fed. Rep. 624; Harkness v. Western U. 
Tel. Co., 73 Lowa, 190, 34N. W. Rep. 811. 

“The plaintiffs further insisted that the same 
reasons apply universally, and should be held to 
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defeat all contracts by which a party undertakes 
to put another at the mercy of his own faulty con- 
duct. But the only authorities cited which sup- 
ports this proposition are a general statement in 
Cooley on Torts, 687, and an obiter dictum in John- 
son v. Richmond & D. R. Co., 86 Va. 975, 978, 11 
S. E. Rep. 829; and it is certainly too sweeping. 
Even a common carrier may obtain insurance 
against losses occasioned by the negligence of 
himself or of his servants, or may, by stipulation 
with the owner of goods carried, have the benefit 
of such insurance procured thereon by such owner. 
Pheenix Ins. Co. v. Erie & W. Transp. Co., 117 U. 
S. 312, 29 L. Ed. 873, 6 Sup. Ct. Rep. 750, 1176; 
California Ins. Co. v. Union Compress Co., 133 U. 
S. 387, 414, 33 L. Ed. 730, 737, 10 Sup. Ct. Rep. 
365; Wager v. Providence Ins. Co., 150 U.S. 99, 
37 L. Ed. 1013, 14 Sup. Ct. Rep. 55. 

‘‘A railroad corporation holds its station 
grounds, railroad tracks, and right of way for the 
public use for which it is incorporated, yet as its 
private property, and to be occupied by itself or 
by others in the manner which it may consider 
best fitted to promote, or not to interfere with, the 
public use. It may,in its discretion, permit them 
to be occupied by others with structures conven- 
ient for the receiving and delivering of freight 
upon its railroad, so long as a free and safe pas- 
sage is left for the carriage of freight and passen- 
gers. Grand Trunk R. Co. v. Richardson, 91 U. 
S. 454, 23 L. Ed. 356. And it must provide rea- 
sonable means and facilities for receiving goods 
offered by the public to be transported over its 
road. Covington Stock-Yards Co. v. Keith, 139 
U.S. 128, 35 L. Ed. 73, 11 Sup. Ct. Rep. 461. But 
itis not obliged, and cannot even be compelled by 
statute, against its will, to permit private persons 
or partnerships to erect and maintain elevators, 
warehouses, or similar structures for their own 
benefit, upon the land of the railroad company. 
Missouri P. R. Co. v. Nebraska, 164 U.S. 403, 41 
L. Ed. 489, 17 Sup. Ct. Rep. 130. 

‘‘In the case at bar no one had the right to put 
a warehouse or other building upon the land of 
the railroad corporation without its consent; and 
the corporation was under no obligation to the 
public, or to the partnership, to permit the latter 
todo so. In granting and receiving the license 
from the corporation to the partnership to place 
and maintain a cold-storage warehouse upon a 
strip of such land by the side of the railroad track, 
and in erecting the warehouse thereon, both par- 
ties knew that its proximity to the track must in- 
crease the risk of damages, whether by accident 
or by negligence, to the warehouse and its con- 
tents, by fire set by sparks from the locomotive 
engines, or by trains or cars running off the track. 
The principal consideration, expressed in their 
contract, for the license to build and maintain the 
warehouse on this strip of land, was the stipula- 
tion exempting the railroad company from liabil- 
ity to the licensee for any such damages. And 
the public had no interest in the question which 
of the parties to the contract should be ultimately 





responsible for such damages to property placed 
on the land of the corporation by its consent only. 

‘The case is wholly different from those cited 
by the plaintiffs, in which a lease by a railroad 
corporation, transferring its entire property and 
franchises to another corporation, and thus un- 
dertaking to disable itself from performing all the 
duties to the public imposed upon it by its char- 
ter, has been held to be ultra vires, and therefore 
void,—as in Thomas v. West Jersey R.Co., 101 
U.S. 71, 25 L. Ed. 950, and in Central Transp. Co. 
v. Pullman’s Palace Car Co., 139 U. S. 24, 35 L. 
Ed. 55, 11 Sup. Ct. Rep. 478, and 171 U.S. 138, 43 
L. Ed. 108, 18 Sup. Ct. Rep. 808. 

‘‘Questions of public policy as affecting the lia- 
bility for acts done, or upon contracts made and . 
to be performed, within one of the States of the 
Union,—when not controlled by the constitution, 
laws, or treaties of the United States, or by the 
principles of the commercial or mercantile law or 
of general jurisprudence, of national or universal 
application,—are governed by the law of the State 
as expressed in its own constitution and statutes, 
or declared by its highest court. Elmendorf v. 
Taylor, 10 Wheat. 152, 159, 6 L. Ed. 289, 292; 
Bank of Augusta v. Earle, 13 Pet. 519, 594, 10 L. 
Ed. 274, 310; Vidal v. Philadelphia, 2 How. 127, 
197, 11 L. Ed. 205, 233; Bucher v. Cheshire R. Co., 
125 U.S. 555, 581, 584, 31 L. Ed. 795, 798, 799, 8 
Sup. Ct. Rep. 974; Detroit v. Osborne, 135 U.S. 
492, 498, 499, 34 L. Ed. 260, 262, 10 Sup. Ct. Rep. 
1012; Union Nat. Bank v. Bank of Kansas City, 
136 U. 8. 223, 235, 34 L. Ed. 341, 345, 10 Sup. Ct. 
Rep. 1013; Etheridge v. Sperry, 139 U. S. 266, 
276, 277, 35 L. Ed. 171, 176, 11 Sup. Ct. Rep. 565; 
Gardner v. Michigan C. R. Co., 150 U.S. 349, 357, 
37 L. Ed. 1107, 1109, 14 Sup. Ct. Rep. 140; Bam- 
berger v. Schoolfield, 160 U.S. 149, 159, 40 L. Ed. 
374, 378, 16 Sup. Ct. Rep. 225; Missouri, K. & T. 
Trust Co. v. Krumseig, 172 U. S. 351, 43 L. Ed. 
474, 19 Sup. Ct. Rep. 179; Sioux City Terminal 
R. & Warehouse Co. v. Trust Co. of N. A., 173 U. 
§. 99, 43 L. Ed. 628, 19 Sup. Ct. Rep. 341. 

‘The validity of the agreement now in contro- 
versy does not depend upon the cunstitution, 
laws, or treaties of the United States, or upon 
any principle of the commercial or mercantile 
law, or of general jurisprudence. 

“Generally speaking, the right of a railroad 
corporation to build its road and to run its loco- 
motive engines and cars thereon, within any State, 
is derived from the legislature of the State; and 
itis within the undisputed powers of that legis- 
lature to prescribe the precautions that the cor- 
poration shall take to guard against injuries to 
the property of others by the running of its trains, 
as well as the measure of its liability in case such 
injuries bappen. Among the most familiar in- 
stances of the exercise of this power are statutes 
requiring a railroad corporation to erect fences 
between its road and adjoining lands, and sub- 
jecting it to either single or double damages for 
any injury to cattle or other animals caused by its 
neglect to do so (Missouri P. R. Co. v. Humes, 
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115 U.S. 512, 29 L. Ed. 463, 6 Sup. Ct. Rep. 110; 
Minneapolis & St. L. R. Co. v. Beckwith, 129 U. 
S. 26, 32 L. Ed. 585, 9 Sup. Ct. Rep. 207; Min- 
neapolis & St. L. R. Co. v. Emmons, 149 U. S. 
364, 37 L. Ed. 769, 13 Sup. Ct. Rep. 870) ; and stat- 
utes making a railroad corporation liable for dam- 
ages to property of others from fire set by sparks 
from its locomotive engines, either independently 
of negligence on its part, or in case of such neg- 
ligence only. St. Louis & 8. F. R.Co. v. Ma- 
thews, 165 U.S. 1, 41 L. Ed. 611, 17 Sup. Ct. Rep. 
243; Atchison, T. & 8S. F. R.- Co. v. Mathews, 174 
U.S. 96, 43 L. Ed. 909, 19 Sup. Ct. Rep. 609. 

**As was well said by the circuit court, in the 
case at bar, in a passage quoted by this court in 
St. Louis & S. F. R. Co. v. Mathews, just cited: 
‘The right to use the agencies of fire and steam in 
the movement of railway trains in Iowa is derived 
from the legislation of the State; and it certainly 
cannot be denied that it is for the State to deter- 
mine what safeguards must be used to prevent the 
escape of fire, and to define the extent of the lia- 
bility for fires resulting from the operation of 
trains by means of steam locomotives. This is a 
matter within State control. The legislation of 
the State determines the width of the right of 
way used by the companies. ‘The State may re- 
quire the companies to keep the right of way free 
from combustible material. It may require the 
depot and other buildings used by the company 
to be of stone, brick, or other like material, when 
built in cities, or in close proximity to other 
buildings. ‘The State, by legislation, may estab- 
lish the extent of the liability of railroad com- 
panies for damages resulting from fires caused in 
the operation of the roads.. 62 Fed. Rep. 907.’ 
165 U.S. 17, 41 L. Ed. 617, 17 Sup. Ct. Rep. 243.” 





CARRIERS OF PASSENGERS—LIABILITY FOR 
BaGGAGE.—In Goldberg v. Abnapee & W. Ry., 
80 N. W. Rep. 920, decided by the Supreme Court 
of Wisconsin, it was held that plaintiff, who took 
his trunk to defendant's station at night, twelve 
hours before train time, intending to check it as 
baggage the next morning, and knowing that de- 
fendant’s rules prohibited the checking of bag- 
gage till half an hour before train. could not com- 
plain that, in an action to hold defendant liable 
as carrier—the trunk having been burned during 
the night—the court submitted to the jury the 
question whether the limit of thirty minutes was 
unreasonable or the twelve hours a reasonable 
time. On this point the court said: ‘The lia- 
bility of a carrier for ordinary baggage while in 
its possession for carriage as such is very different 
from the liability while the same articles are in 
storage with it. In the first case it is an insurer; 
in the latter, liable only as a bailee for ordinary 
eare. The exact point at which the possession 
for carriage begins and ends is not easy to define, 
but it is not such as to exclude some reasonable 
time at stations before and after actual transpor- 
tation. After transportation the higher liability 
continues only for such time as is reasonably nec- 





essary to present duplicate checks and to remove 
the baggage. Hoeger v. Railway Co., 63 Wis. 
100, 23 N. W. Rep. 435. No reason is apparent 
why the same rule sbould not apply to the deliv- 
ery for transportation, so that the owner has the 
right to deliver at the station such time before 
starting of train as may be reasonably necessary 
for obtaining ticket, checking the baggage, etc., 
and that he cannot impose this extreme liability 
by earlier delivery without the consent of the 
carrier. Green v. Railroad Co., 38 Iowa, 100; 
Goodbar v. Railroad Co., 53 Mo. App. 434. This 
defendant had, by a rule known to plaintiff, pre- 
scribed thirty minutes before train time as such 
reasonable time. It certainly cannot be said, as 
matter of law, that such limit is unreasonable, nor 
that twelve hours is reasonable or was rendered 
reasonably necessary by the circumstances. The 
submission of that question to the jury was not an 
error of whieh plaintiff can complain. As to 
whether defendant assented to such delivery, and 
accepted plaintiff’s trunks for carriage as baggage, 
with knowledge of their contents, was a disputed 
question of fact, and a finding in the negative has 
abundant support in the evidence.”’ 





ComitTy — CONSTRUCTION OF CONTRACTS.—In 
Welling v. Eastern Building & Loan Assn., 348. 
E. Rep. 409, decided by the Supreme Court of 
South Carolina, it was held that comity does not 
require that an agreement shall be construed un- 
der the laws of another State, if, so construed, it 
would violate the public policy of the State of the 
forum. Thecourtsaid inpart: ‘*The appellant, 
however, contends that the said agreement and the 
by-laws are to be construed under the laws of New 
York. In the case of Gooch v. Faucett, 122 N. 
Car. 270, 29S. E. Rep. 362, 39 L. R. A. 835, the 
court uses this language in speaking of comity: 
‘This is nota right of either State, but is permitted 
and accepted by the States from mutual interest 
and convenience, from a sense of the inconven- 
ience which would otherwise result, and from a 
moral necessity to do justice in order that justice 
may bedone inreturn. Withoutthis rule the law 
of one State can have no force in anotier. But 
there is no comity among the courts of the dif- 
ferent States. They administer the law in the 
same way and by the same reasoning by which 
all other principles of the municipal law are as- 
certained and guided. It is the duty of every 
State to look to its own subjects. Comity, being 
voluntary, and not obligatory, cannot supersede 
all discretion on the subject. Vattel, Law Nat. at 
page 61, says: ‘It belongs exclusively to each 
nation (State) to form its own judgment of what 
it prescribes to it—what is proper or improper for 
it to do; and it will examine and determine what 
it can do for another without neglecting the duty 
which it owes to itself.’ No State can demand 
the recognition of its laws in another, if they are 
deemed by the latter to be impolitic or unjust, of 
bad morals, or injurious to the rights and inter- 
ests of its citizen, or against its public policy. In 
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Bank v. Earle, 13 Pet. 519, 589, 10 L. Ed. 274, 308, 
Chief Justice Taney said: ‘And courts of justice 
have always expounded and executed them (con- 
tracts) according to the law of the place in which 
they were made, provided that law was not re- 
pugnant to the laws or policy of their own coun- 
try. The comity thus extended to other nations 
is no impeachment of sovereignty. It is the vol- 
untary act of the nation by which it is offered, and 
is inadmissible when contrary to its policy or 
prejudicial toits interests.’ Story, Confl. Laws, 
p. 32, sec. 38, says: ‘In the silence of any posi- 
tive rule, * * * courts of justice presume the 
tacit adoption of them (foreign laws) by their own 
government, unless they are repugnant to its pol- 
icy or prejudicial to its interests. Many other 
authorities to the same effect might be cited.’ In 
the case of Pope v. Hanke, 155 Ill. 617, 40 N. E. 
Rep. 839, 28 L. R. A. 568, the court says: ‘Com- 
ity between different States does not require a law 
of one State to be executed in another, when it 
would be against the policy of the latter State. 
No State is bound to recognize or enforce con- 
tracts which are injurious to the welfare of its 
people, or which are in violation of its own laws,’ 
—citing a number of authorities. It thus appears 
that the State is not compelled, from mere com- 
ity, to recognize the laws of New York, for the 
reasons stated. ‘The agreement herein is, in our 
opinion, injurious to the interests of our people; 
and, whatever may be the laws of New York, we 
do not think they should be enforced in this 
State.”’ 








REGULATION OF INTERSTATE COM- 
MERCE BY THE STATES. 


The constitution of the United States con- 
fers on congress the power to regulate com- 
merce with foreign nations and among the 
several States. At once the questions pre- 
sented themselves, whether this grant of 
power was exclusive and what was a regula- 
tion of commerce. Nearly every conclusion 
reached on these questions was the decision 
of a divided court. The supreme court ad- 
mits, that the judges in their opinions have 
not always employed the same language, and 
may not in their utterances have meant pre- 
cisely the same thing. The line of demarca- 
tion between the legislative power of congress 
and that of the various States may be almost 
untraceable; anyhow it is claimed that the 
decisions of the United States Supreme Court 
has left the law in that respect in a conflict- 
ing and confused state.? The effort of this 


1 Fargo v. Michigan, 121 U. S. 230. 
2 State v. Indiana, etc. Co., 120 Ind. 575. 





paper will be to show the present status of 
this subject according to the decisions to the 
present time of the court of last resort. 
Regulation of Commerce.—Article 1, sec- 
tion 8, of the United States constitution, con- 
fers on congress the exclusive power to regu- 
late interstate commerce.*® In many cases it 
is said that the States can regulate interstate 
commerce in certain respects, but such state- 
ments are not considered to be accurate.‘ 
The United States possesses no police power 
within the jurisdiction of the various States.° 
The States have full police power throughout 
their jurisdictions, and their laws passed un- 
der that power are valid, though they may 
incidentally affect interstate commerce.’ In- 
asmuch as the laws of the United States are 
supreme, the laws of the States in aid of their 
police power must give way when they con- 
flict with laws passed by congress under its 
power to regulate interstate commerce.’ 
Exclusive Power in Congress.—If power 
over certain subjects is lodged in congress, 
and a similar power is lodged in a State legis- 
lature, the exercise of such power by each 
party might produce conflicting legislation. 
The constitution of the United States is the 
supreme law of the land. Thesupreme court 
soon reached the conclusion that a grant of 
power by the constitution to congress on any 
subject gave it exclusive power of legislation 
on such subject, when such subject was na- 
tional in its character,® or admitted of uni- 
formity of regulation,’ or required uniformity 
of regulation, or admitted of only one uni- 


8 Hall v. De Cuir, 95 U. S. 485; Jn re Rahrer, 140 U. 
S. 545. 

4 Leisy v. Hardin, 135 U. S. 100; Hall v. De Cuir, 95 
U. S. 485. 

5 In re Rabrer, 140 U. S. 545; U. S. v. Dewitt, 9 
Wall. 41; Cooley v. Board of Wardens, 12 How, 299. 

6 Robbins v. Shelby Tax. Dist., 120 U. S. 489; Gulf, 
etc. R. R. v. Hefley, 158 U. S. 98; State v. Indiana, ete. 
Co., 120 Ind. 575. 

7 Gulf, ete. R. R. v. Hefley, 158 U. 8.98; Missouri, 
ete. R. R. v. Haber, 169 U. S.613; Henderson v. Mayor, 
92 U. S. 259, 272; Morgan v. Louisiana, 118 U. S. 455. 

8 Welton v. Missouri, 91 U. S. 275; Cooley v. Board 
of Wardens, 12 How. 299; Henderson v. Mayor, 92 U. 
S. 259; In re Rahrer, 140 U. S.545; Mobile v. Kimball, 
102 U. S. 691. 

8 Welton v. Missouri, 91 U. S. 275; Henderson v. 
Mayor, 92 U.S. 259; Mobile v. Kimball, 102 U. 8S. 691. 

10 Gloucester F. Co. v. Pennsylvania, 114 U. S. 196; 
Ex parte MeNiel, 13 Wall. 236; Leisey v. Hardin, 135 
U. 8. 100; Cooley v. Board of Wardens, 12 How. 299; 
Bowmaa vy. Chicago, etc. R. R., 125 U. 8. 465; Mobile 
vy. Kimball, 102 U. S. 691; Escanaba Co. v. Chicago, 107 
U.S. 678, 687. 
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form plan of regulation," or the terms of the 
grant of power or the nature of the power 
show that it should be exercised exclusively 
by congress.” When such power is exclusive 
in its nature, a State cannot interfere in the 
premises, though congress has taken no ac- 
tion in the matter; its non-action is consid- 
ered to be its judgment that in such matter 
there shall be no restriction.” 

State Action in Regulation to Interstate 
Commerce.—Where a _ particular subject 
touching on interstate commerce does not re- 
quire the application of a general or uniform 
system, the State may legislate relative thereto 
with a view to local needs or circumstances, 
until coagress otherwise directs; but the 
power thus exercised by the States is not 
identical in its extent with the power to regu- 
late commerce among the States. The power 
to pass laws in respect to internal commerve, 
inspection laws, quarantine laws, health laws, 
and laws in relation to bridges, ferries, and 
highways, belongs to the class of powers per- 
taining to locality, essential to local inter- 
communication, to the progress and develop- 
ment of local prosperity, and to the protec- 
tion, the safety and welfare of society, orig- 
inally necessarily belonging to, and upon the 
adoption of the constitution, reserved by the 
States, except so far as falling within the 
scope of a power confided to the general gov- 
ernment.'* Asincluded in such legislation may 
be mentioned inspection laws,” the regulation 
of pilots and of ports," the erection of beacons 
and buoys, and the improvement of harbors, 


ll Robbins v. Shelby Tax. Dist., 120 U. S. 489; Bow- 
man vy. Chicago, ete. R. R., 125 U. 8S. 465; Cooley v. 
Board of Wardens, 12 How. 299. 

12 Sturges v. Crowninshicld, 4 Wheat. 122; Cooley v. 
Board of Wardens, 12 How. 299; Leisy v. Hardin, 135 
U. S. 100; Hall v. De Cuir, 95 U. S. 485, 499. 

18 Gloucester F. Co. v. Pennsylvania, 114 U.S. 196; 
Robbins v. Shelby Tax. Dist., 120 U. S. 489; Brown v. 
Houston, 114 U.S. 622; Welton v. Missouri, 91 U.S. 
275; Leisy v. Hardin, 135 U.S. 100; Escanaba Co. v. 
Chicago, 107 U.S. 678, 687; In re Rahrer, 140 U.S. 545; 
Ward v. Maryland, 12 Wall. 418, 432; Hall v. De Cuir, 
95 U. S. 485. 

4 Leisy v. Hardin, 135 U. S. 100; Welton v. Missouri, 
91 U. 8; 275; Gloucester F. Co. v. Pennsylvania, 114 
U. 8. 196; Robbins v. Shelby Tax. Dist., 120 U. S. 489; 
Gulf, ete. R. R. v. Hefley, 158 U. 8.98; Ex parte Me- 
Niel, 13 Wall. 286; Bowman v. Chicago, etc. R. R., 125 
U. 8. 465; Missouri, etc. R. R. v. Haber, 169 U. S. 613; 
Cooley v. Board of Wardens, 12 How. 299. 

15 Gibbons v. Ogden, 9 Wheat. 1. 

16 Cooley v. Board of Wardens, 12 How. 299; Pound 
v.. Turck, 95 U. S. 459. 





bays and navigable rivers," the erection of 
wharves, and the collection of a reasonable 
charge for their use, and forbidding a land- 
ing elsewhere,'* quarantine laws,” laws allow- 
ing damages for personal injuries, though in- 
curred on navigable rivers,” and laws pro- 
viding for the erection of bridges over, and 
dams across navigable streams.“ When con- 
gress fails to provide a regulation by law as 
to any particular subject of commerce among 
the States, whether it is its intention that that 
subject shall be free from positive regulation 
or that it shall be left to be dealt with by the 
States, it has been said is to be determined in 
each case asit arises.” It has been held that 
inaction by congress upon such subjects, 
when they are of a local nature or operation, 
is not to be taken as a declaration that noth- 
ing shall be done relative thereto, but that 
the State is at liberty to legislate on the sub- 
ject. Itis alsoconsidered that in such cases 
congress by its non-action adopts relative 
thereto the common law, or the civil law 
where it prevails, or the State law if any such 
exists.* Since congress has the exclusive 
power to regulate interstate commerce, it 
must be held, in order to make the decisions 
harmonize, that all legislation by the States, 
which touches interstate commerce, must be 
under its police power in aid of public health 
and convenience, and must yield to United 
States laws regulating interstate commerce, 
whenever in conflict therewith. Where con- 
gress has regulated a particular subject of 
interstate commerce, the States cannot inter- 
fere by prescribing additional or auxiliary 
regulations ; by what it does prescribe, con- 
gress manifestly indicates that there shall be 
no further legislation on that subject.” 

What is Interstate Commerce ?—Interstate 
commerce is commerce between the States. 
Commerce is a term of the largest import. It 
comprehends intercourse for the purposes of 


17 Mobile v. Kimball, 102 U. S. 691. 

18 Packet Co. v. Catlettsburg, 105 U. S. 559. 

19 Morgan v. Louisiana, 118 U. S. 455. 

20 Sherlock v. Alling, 98 U.S. 99. 

21 Pound v. Turck, 95 U.S. 459; Wilson v. Black, 
etc. Co., 2 Pet. 245. 

22 Bowman v. Chicago, etc. R. R., 125 U. S. 465. 

23 Mobile v. Kimball, 102 U. S. 691. 

24 Hall v. De Cuir, 95 U. S. 485. 

% Gulf, etc. R. R. v. Hefley, 158 U. S. 98. 

2% Prigg v. Penn, 16 Pet. 589; The Chusan, 2 Story, 
455, 466. Clifford, J., concurring in Hall v. De Cuir, 
95 U. S. 485. 
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trade in any and all of its forms, including 
the transportation, purchase, sale and ex- 
change of commodities between the citizens 
of our country and the citizens or subjects of 
other countries, and between the citizens of 
different States.” Interstate commerce con- 
sists of intercourse and traffic between the 
citizens of the different States, and includes 
the transportation of persons and property as 
well as the purchase, sale and exchange of 
commodities. It includes the right of the 
consignee to receive the goods, and such 
right is protected by the United States con- 
stitution.” It includes the right of the re- 
ceiver to sell the goods after their receipt ;” 
such right is said to be an inseparable or es- 
sential incident or ingredient.*! Such sale 
must be in the original packages ;* and the 
right to make such sale arises from necessary 
implication,® and is protected by the United 
States constitution. It is an essential part 
of the regulation of commerce to prescribe 
the regular means for accomplishing the in- 
troduction and incorporation of articles of 
commerce into and with the mass of property 
inthe country or State.® 

Articles of Commerce.—What is an article 
of commerce is determinable by the usages of 
the commercial world, and does not depend 
upon the declaration of any State. Oleo- 
margarine has been recognized as an article 
of commerce by the usage of the world and 
by acts of congress.” Ardent spirits are 
subjects of barter, exchange and traffic, and 
are so recognized by the usages of the com- 
mercial world, the laws of congress and the 


27 Welton v. Missouri, 91 U. S. 275; Bowman v. 
Chieago, ete. R. R., 125 U. 8. 465, Field, J., concur- 
ring. 

28 Gloucester F. Co. v. Pennsylvania, 114 U. S. 196; 
Kidd v. Pearson, 128 U. S. 1. 

29 Rhodes v. Lowa, 170 U. S. 412; Jn ve Rahrer, 140 
U.S. 545; Vance v. Vandercook Co., 170 U. S. 438. 

3% Lyng v. Michigan, 135 U. 8. 161; Bowman v. Chi- 
cago, etc. R. R., 125 U. S. 465; In re Rahrer, 140 U. S. 
545; Rhodes v. Iowa, 170 U. 8S. 412; Leisy v. Hardin, 
135 U. S. 100; Vance v. Vandercook Co., 170 U. S. 438. 

31 Brown v. Maryland, 12 Wheat. 419; Leisy v. Har- 
din, 185 U. S. 100; Rhodes v. Iowa, 170 U. S. 412. 

32 Rhodes v. Iowa, 170 U.S. 412; Bowman vy. Chi- 
cago, ete. R. R., 125 U.S. 465; Vance v. Vandercook 
Co., 170 U. S. 438. 

33 Leisy v. Hardin, 135 U. S. 100. 

34 Rhodes v. Iowa, 170 U. S. 412. 

35 In re Rahrer, 140 U. S. 545. 

36 Bowman v. Chicago, etc. R. R., 125 U.S. 465, 
Field, J., concurring. 

87 Schollenberger v. Pennsylvania, 171 U. 8. 1. 





decisions of the courts.* Interstate com- 
merce in ardent spirits is by the constitution 
exclusively under national control, and State 
legislation in regulation of it is void. Any 
citizen has a right to send lawful articles of 
commerce into another State. If any arti- 
cle from its nature does not belong to com- 
merce, or if from putrescence infection with 
disease or from carrying the germs of disease, 
or other cause, isin such a condition that, 
when itis about to entera State, it is no 
longer a commercial article, a State may ex- 
clude it from its borders, and as inciden’ to 
this power the State may use means to ascer- 
tain its condition. What does not belong to 
commerce is within the jurisdiction of the 
State.*! A State law, to prevent the sale of 
imitation butter, or oleomargarine, artificially 
colored so as to cause it to look like butter, 
was sustained as against the claim of an im- 
porter to sell such imitation butter in the 
original packages. It was not considered to 
be an interference with interstate commerce 
to prevent the sale of any article, if such sale 
might cheat parties into buying what they did 
not intend to buy, and which is wholly differ- 
ent from what its appearance and condition 
import. The constitution does not secure to 
any one the privilege of defrauding the pub- 
lic.” A State may so regulate the introduc- 
tion of any article within its borders as to se- 
cure the purity thereof.” A State cannot, 
however, require an article of commerce to be 
artificially colored so as to distinguish it from 
other articles.“ 

Transportation of Commodities. — Com- 
merce between the States, which consists of 
the transportation of passengers, and the 
transportation, purchase, sale and exchange 
of commodities, is national in its character 
and must be governed by a uniform system. 
Congress therefore alone can prescribe the 
regulationsfor it. This power of regulation 


383 Leisy v. Hardin, 135 U.S.100; Jn re Rohrer, 140 
U.S. 545; Vance v. Vandercook Co., 170 U. S. 438. 

39 Bowman v. Chicago, etc. R. R., 125 U.S. 465; 
Leisy v. Hardin, 1385 U. S. 100. 

40 O’Neil v. Vermont, 144 U. S. 323. 

41 In re Rarer, 140 U.S. 545; Bowman v. Chicago, 
etc. R. R., 125 U. S. 465. 

42 Plumley v. Massachusetts, 155 U. S. 461. 
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44 Tinsley v. Anderson, 171 U. S. 101. 
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includes the transportation,* and all the in- 
struments by which such transportation may 
be conducted.“ The right of transportation 
. includes the right to have the goods carried 
to the place of destination and delivered to 
the consignee, and the right of the consignee 
to sell the goods in unbroken packages.* 

Delegation of Its Power by Congress to the 
States.—Where the constitution excludes the 
States from making laws regulating com- 
merce, congress cannot regrant norin any 
manner reconvey to the Siates that power.” 
lt is asserted that this proposition doe; not 
admit of argument.” While it has been held 
that congress can adopt a State law on any 
subject,” yet such power is doubted as to 
acts yegulating interstate commerce, since 
such legislation is confined to congress, and 
State laws on such subjects are void.” 

Act of Congress of August 8, 1890.—In 
several of its recent decisions the supreme 
court hinted that, though State laws regulat- 
ing interstate commerce were void, yet they 
might have been legal if congress had au- 
thorized them.” Acting on this hint, a sena- 
tor from Iowa introduced a bill into congress 
which became a law on August 8, 1890. 
This law reads as follows: ‘‘That all fer- 
mented, distilled, or other intoxicating liquors 
or liquids transported into any State or terri- 
tory, or remaining therein for use, consump- 
tion, sale or storage therein, shall, upon ar- 
rival in such State or territory, be subject to 
the operation and effect of the laws of such 
State or territory, enacted in the exercise of 
its police powers, to the same extent and in 
the same wanner as though such liquids or 
liquors had been produced in such State or 
territory, and shall not be exempt therefrom 
by being introduced therein in original pack- 
ages or otberwise.’’ The question of the 
constitutionality of this law was soon brought 


465: Mobile v. Kimball, 102 U. S. 691; /n re Rabrer, 
140 U. 8. 545; Henderson v. Mayor, 92 U.S. 259. 

46 Kidd v. Pearson, 128 U.S. 1. 

47 Welton v. Missouri, 91 U.S. 275. 

43 Rhodes v. Lowa, 170 U. S. 412. 

49 Cooley v. Board of Wardens, 12 How. 299; Gib- 
bons v. Ogden, 9 Wheat. 1. 

50 In re Rahrer, 140 U.S. 545. 

51 Gibbons v. Ogden, 9 Wheat. 1. 

52 Cooley v. Board of Wardens, 12 How. 299. 

53 Leisy v. Hardin, 185 U.S. 100; Bowman v. Chi- 
cago, ete. R. R., 125 U. 8. 465; Lyng v. Michigan, 135 
U.S. 161. 

5426 0. S. Stat. at page 313, ch. 728. 





before the supreme court.” An importer 
was arrested for selling liquors in the pack- 
ages in which he received it, any sale being 
forbidden by the State law. The court dis- 
sented from none of the conclusions reached 
in its prior decisions, and especially reaffirmed 
many of them. It therein admitted that the 
State law, which prohibited the disposition of 
an imported commodity before it had ceased 
to be an article of trade between one State 
and another, was in effect a regulation of 
commerce. The opinion says that in enact- 
ing this law ‘‘congress has not attempted to 
delegate the power to regulate commerce, or 
to exercise any power reserved to the States, 
or to adopt State laws.: It has taken its own 
course and made its own regulations, apply- 
ing to those subjects one common rule, whose 
uniformity is not affected by variations in 
State laws in dealing with such property.’’ 
Again it says: ‘‘Congress did not use terms 
of permission to the State to act, but simply 
removed an impediment to the enforcement 
of the State laws in respect to imported pack- 
ages in their original condition, created by 
the absence of a specific utterance on iis 
part.’’ Itfurtheradds: ‘‘No reason is per- 
ceived why, if congress chooses to provide 
that certain designated subjects of interstate 
commerce shall be governed by a rule which 
divests them of that character at an earlier 
period of time than would otherwise be the 
case, itis not within its competency to do 
so.’’ The court sustained the constitution- 
ality of the law. Wedo not see how this de- 
cision can be made to harmonize with the 
court’s prior decisions, though the court does 
not admit there is any incongruity. If com- 
merce between the States, which consists of 
the transportation, purchase and sale of com- 
modities, is national in its character, and can 
be regulated alone by congress, and if liquors 
are articles of trade, and if the right of sale 
by the consignee arises from necessary impli- 
cation, and is protected by the United States 
constitution, can a State law which forbids 
such sale be constitutional in that respect? 
If congress can alone: legislate on such sub- 
ject, and congress cannot delegate its power, 
how can it authorize a State to pass such laws 
from time to time in regulation of such sub- 
ject? Can you say that congress has made 
one uniform rule on the subject by authoriz- 


55 In re Rahrer, 140 U. S. 545. 
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ing forty-five States to make such regulations 
as to each State may seem agreeable? The 
action of congress is uniform—that is, its 
non-action—but the regulations affecting 
commerce may be different in each of the 
forty-five States. Though you say the right 
of sale by the consignee is only an incident 
of interstate commerce, yet if you also say it 
is an inseparable or essential incident or in- 
gredient, can you assert that a law which 
cuts off this inseparable or essential incident 
is not a regulation of such commerce? Do 
you vary the legal questions involved 
by calling the right of sale by the con- 
signee an essential incident or an essen- 
tial part of interstate commerce? If you 
can allow the State to regulate interstate 
commerce by denying the right of the con- 
signee to sell the goods received, can you not 
also allow it the right to forbid the receipt or 
the transportation of the goods, or even the 
power to contract for their delivery? Is not 
the State forbidden to interfere with inter- 
state commerce, which is national in its char- 
acter, even though congress takes no action 
on the subject? This act of congress again 
came before the supreme court in a case 
where a railroad official was arrested for 
transporting liquors without having obtained 
a certain certificate relative thereto, required 
by State laws. In this case the court, 
affirming the validity of the law relative to 
subjecting sales by the consignee after the 
receipt of the goods to State laws, said a 
different question was involved in subjecting 
the right of transportation, which arises from 
the contract for transportation, to State regu- 
lation. It asserted that the right of the con- 
signee to sell the goods was an essential inci- 
dent, but only an incident, of interstate 
commerce, dut the right to contract for the 
transportation involved interstate commerce 
in its fundamental aspect, and imported in its 
very essence a relation which must necessarily 
be governed by laws apart from the laws of 
the several States. It held that it did not 
appear that the law intended to affect the 
contract for transportation, reserving the 
question whether in such case it would have 
been valid. The constitutionality of this law 
came for the third time before the supreme 
court in a case where, under a State law, the 
consignee was not allowed to receive the 


54 Rhodes v. Iowa, 170 U. S. 412. 





liquors in their original packages.” The 
court again sustained the act of congress, but 
decided that the right of a person in one 
State to ship into another State to a resident 
liquor for his own use was derived from the 
United States constitution, and no State law 
could take away that right. The State law, 
which was here under consideration, allowed 
the sale of liquors under certain circumstan- 
ces. Three of the justices, in their dissenting 
opinion, state that if a State can, under the 
privilege granted by the act of congress of 
August 8, 1890, forbid the sale of liquor, 
they see no reason why it cannot also forbid 
the importation of liquor for the use of the 
consignee. They argue that if you once con- 
cede the power of congress to abdicate its 
control over interstate commerce in articles 
whose manufacture, sale and use are lawful 
within the State, and to confer on the State 
the power to forbid the sale, it must follow 
it would be equally competent for congress 
to authorize the State to forbid the importa- 
tion of such articles for use. If congress 
cannot authorize a State to forbid the im- 
portation for use of articles lawful in domes- 
tic, it cannot authorize a State to forbid the 
importation for sale of articles whose sale in 
domestic commerce is lawful. The dissent- 
ing judges in this case, and the dissentients 
in other cases, argue that a State may pre- 
vent the importation of liquors within its 
borders without any legislation on the part 
of congress. They hold that when a State, 
under its police power, declares the use of 
ardent liquors to be deleterious to the public 
well-being and health, such liquors cease to 
be lawful articles of commerce, and are no 
longer under the protection of the interstate 
commerce clause ot the United States consti- 
tution, and that the supreme court is not pre- 
cluded from recognizing the injurious conse- 
quences flowing from the general use of 
intoxicating Jiquors. This view has often 
been advanced, but as early as 1847 Justice 
Catron showed that in adopting this view 
congress would practically abdicate its 
powers, and the question as to what are the 
subjects of interstate commerce would then 


57 Vance v. Vandercock Co., 170 U. S. 438. 
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depend not upon the action of congress, but 
on the will of the several States. If congress 
can abdicate its powers in questions of inter- 
state commerce to the States, the field of ac- 
tion by the States over trusts and monopolies 
may be much enlarged. 


St. Louis, Mo. S. S. MERRILL. 








SENTENCES—SIMULTANEOUS AND CUMULA- 
TIVE—MITTIMUS. 


IN RE BRETON. 


Supreme Judicial Court of Maine, May 29,1899. 





In the absence of any statute, if it is not stated in 
either of two sentences imposed at the same time that 
one of them shall take effect at the expiration of the 
other, the two periods of time named in them will 
run concurrently, and the two punishments be exe- 
cuted simultaneously. 


WHITEHOUSE, J.: On the lst day of June, 1897, 
the petitioner was convicted in the Municipal 
Court of Lewiston upon two complaints for 
illegally keeping intoxicating liquors for sale, and 
received an alternative sentence of 60 days’ im- 
prisonment ineach case. It was not stated which 
imprisonment should be suffered first, nor that 
sentence in either case should begin at the expira- 
tion of the sentence in the other. 

The petitioner duly entered an appeal in each 
case in the Supreme Judicial Court at the Sep- 
tember Term of 1897, and on the 15th day of that 
term, being the 8th day of October. he was de- 
faulted in each case, and the judgment of the 
court below affirmed and mittimus ordered to is- 
sue. Here again there was no order of the court 
declaring which imprisonment should be suffered 
first, or that either should begin only at the ex- 
piration of the sentence in the other. « It appears 
that the petitioner was in fact committed on the 
same day that judgment was affirmed, by virtue 
of a mittimus issued by the clerk on that day, while 
the court wasin session. At the expiration of the 
60 days named in that mittimus, the clerk, without 
any special order of the court, issued a mittimus 
in the second case, bearing date December 6, 1897, 
and it is from imprisonment under this second 
mittimus that the petitioner asks to be released 
upon this writ of habeas corpus. 

It is a familiar rule of the common law with re- 
spect to misdemeanors that the court may order 
the imprisonment on one count or indictment to 
begin on the expiration of that on another. 
Among the earliest cases in which this doctrine 
was applied was the famous libel case of Rex v. 
Wilkes, 4 Burrows, 325; but in Reg. v. Cutbush, 
2L. R. Q. B. 379, it was declared that a statute 
was necessary to give the court such power in 
cases of felony. In some of our States it has been 
denied that the court has such a power in any 





case, unless given by statute. 1 Bish. Cr. Proc. 
1317; Prince v. State, 44 Tex. 480; James v. Ward, 
2 Mete. (Ky.) 271. And see opinion of Chief Jus- 
tice Cooley in Bloom’s case, 53 Mich. 597, and 
Lamphere’s case, 61 Mich. 105. But the great 
weight of authority is undoubtedly the other way. 
1 Bish. Cr. Proc. 1327; Kite v. Commonwealth, 11 
Metc. (Mass.) 581; U.S. v. Patterson, 29 Fed. 
Rep. 775. And such power has uniformly been 
exercised in this State with respect to sentences 
in cases of felony as well as of misdemeanor. 

All the authorities agree, however, that, in the 
absence of any statute, if it is not stated in either 
of two sentences imposed at the same time that 
one of them shall take effect at the expiration of 
the other, the two periods of time named will run 
concurrently, and the two punishments be exe- 
cuted simultaneously. Such Mr. Bishop declares 
to be the rule of the common law (1 Bish. Cr. 
Proc. 1310), and such has been the unquestioned 
rule of procedure in this State. It is familiar 
practice that, wherever the court imposing sev- 
eral sentences desires to have one begin on the 
expiration of another, that fact is expressly stated 
in the sentence; and whenever the court inad- 
vertently fails to have the sentence recorded in 
that form, or from leniency intentionally omits to 
add such a provision, and the convict is com- 
mitted in pursuance of such sentences, he is either 
voluntarily released by the jailer or discharged on 
habeas corpus at the expiration of the longest term 
named in either of the sentences. 

Nor has this rule ever been changed, or its 
operation in any manner modified, by the statutes 
of this State. The provisions of Rev. St. ch. 27, 
§ 54, expressly empowering the court to affirm the 
judgment of the court below upon the default of 
the defendant in appealed cases, was manifestly 
not designed to have, and cannot reasonably be 
construed to have, any relation whatever to the 
question of cumulative sentences. 

If no appeals had been taken in the cases now 
in question, and the petitioner bad been com- 
mitted in pursuance of the sentences imposed by 
the municipal court, in the form set out in the 
record, the two terms of imprisonment, as above 
shown, must have run concurrently. But the ac- 
cused duly entered his appeals, and, being de- 
faulted, the judgment in each case was affirmed 
by the supreme court precisely as it was imposed 
in the lower court, without specifying which sen- 
tence should be suffered first, or that either should 
succeed the other. If the accused ‘‘had been at 
the bar of the court or in actual custody”’ at the 
time these sentences were thus reimposed, he 
would have stood committed in execution of the 
sentences; and it has been seen that in such a case 
the terms of imprisonment in both cases would 
have begun to run concurrently from the day of 
the sentences, and would have expired at the 
same time. 

It appears from the record that the respondent 
was in fact committed to jail on the 8th day of 
October, the same day that the sentences in ques- 
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tion were imposed. If he had been at large at 
that time, he should have been under bail, and 
when the default was entered, according to the 
correct and uniform practice, the clerk’s docket 
would have had theentry: ‘Principal and sure- 
ties defaulted.’’ But in these cases the docket 
only shows that the defendant himself was de- 
faulted. The inference, therefore, seemed to be 
justified, that he was not at large, but was in fact 
in custody on the day of the sentences. But, in 
order to remove any doubt upon this point. a copy 
of the jail calendar or ‘‘committal book’’ for that 
period has been examined, which shows that the 
petitioner was in fact committed to jail on the 6th 
day of October, on some other process, and that 
he was actually ‘‘taken before the supreme court” 
on the 8th day of October, the day when the sen- 
tences in question were imposed, and recommitted 
on that day. 

It is immaterial, however, whether he was in 
custody or at large when the sentences were im- 
posed, except that in the latter case the term of 
imprisonment would not commence until he was 
actually committed in execution of the sentences. 
When arrested and committed in vacation in exe- 
cution of such sentences as these, the two terms 
must run concurrently from the time of commit- 
ment, precisely the same as if committed during 
a term of court. It makes no difference whether 
he is taken from the street or the court room. If 
the sentences are in the same form, they must 
have the same operation. ‘The court omitted to 
state which sentence should be served first, and 
whether either should succeed the other. The 
‘‘mittimus”’ is only a *‘transcript of the minutes of 
the conviction and sentence duly certified’’ by the 
clerk. Rev. St. ch. 135, § 9. The clerk has no 
power to control the effect of the sentence of the 
court by changing the time of issuing the mitti- 
mus. ‘To determine which sentence shall be 
served first, and whether one shall succeed the 
other, is clearly a judicial act, which the clerk 
has no power to perform. He ean only certify to 
the order of the court. In this case it is sufficient 
to say that the clerk was not directed or authorized 
by the court to perform any such act. Itisa 
question to be determined by the court, because 
important rights of the accused may depend upon 
it. In U.S. v. Patterson, 29 Fed. Rep. supra (1887), 
the accused was sentenced to imprisonment for a 
term of five years upon each of three indictments, 
“said terms not to run concurrently;’’ but the 
court said in the opinion: ‘It is manifest that 
the judgment or sentence in this case is uncertain 
in this respect. * * * It does not specify upon 
which indictment either of said terms of imprison- 
ment is to be undergone. If the prisoner is to be 
detained in prison for three successive terms, 
neither he nor the keeper of the prison. nor any 
other person. knows, or can possibly koow, under 
which indictment he has passed bis first term, or 
under which he will have to pass the second or 
third. If for any reason peeuliar to either of said 
indictments, as, for example, some newly-discov- 





ered evidence, there should be a different face put 
upon the case, so as to induce the executive to 
grant a pardon of the sentence on that indictment, 
no person could affirm which of the three terms 
of imprisonment was condoned. 

“If a formal record of anyone of the indict- 
ments, and the judgment rendered thereon were, 
for any reason, required to be made out and ex- 
emplified, no clerk or person skilled in the law 
could extend the proper judgment upon such 
record. He could not tell whether it was the 
sentence for the first, the second, or the last term 
of imprisonment. Without the last words of the 
sentence, declaring that the terms of imprison- 
ment should not run concurrently, it would be 
sufficiently clear and certain. It would then, by 
force of law, be a sentence of five years’ im- 
prisonment on each indictment, and each sen- 
tence would begin to run at once, and they would 
all run concurrently. Such a sentence is lawful 
and proper. But the addition that they were not 
to run concurrently, without specifying the order 
in which they were to run, is uncertain and in- 
capable of application. It seems to me that the 
additional words must be regardéd as void.” 

In the case at bar the mandate must therefore 
be: Exceptionssustained. Prisoner discharged. 


Nore —In a few early cases, it was held that the 
courts could not, independent of statute, impose 
cumulative sentences, that such authority did not ex- 
ist at common law. Miller, Warden of the State 
Penitentiary, v, Allen, 11 Ind. 389; James v. Ward, 2 
Metce. (Ky.) 271; Prince v. State, 44 Tex. 480. In the 
Indiana case, the court said: “There being no stat- 
ute in force provjding that one term of imprisonment 
shall commence at the expiration of another, we are 
of the opinion that both terms shall commence and 
run concurrently.” But the rule in Kentucky and 
Texas has been changed by statute. Criminal Code 
of Kentucky, § 288;°Texas Criminal Code, art. 800; 
Smith y. State (Texas Crim. App.), 29 S. W. Rep. 774. 
In Michigan, it was held in a felony case—IJn re 
Lamphere, 61 Mich. 105, 27 N. W. Rep. 882—that a 
second sentence of imprisonment in the penitentiary, 
imposed on the same day as the first, to begin after 
the expiration of the first, is void for indefiniteness, 
as the first may be shortened if the convict bas, in the 
opinion of the prison officials, conducted himself well. 
But in Michigan now cumulative sentences are au- 
thorized by statute. Public Acts 1887. No. 1382, § 3; 
People v. Huntley, 112 Mich. 569, 71 N. W. Rep. 178. 
In the celebrated Tweed case, People v. Liscomb, 60 
N. Y. 559, 19 Am. Rep. 211, it was held that on a con- 
viction for several misdemeanors, charged in separate 
counts, though the sentences were separate, and 
though one imprisonment or fine might lawfully be- 
gio where another had ended, the sum of all these 
must not exceed the limits of the law for a single 
offense, a doctrine which Mr. Bishop declares was 
elsewhere never heard of before, and has generally 
been rejected since. Bishop, Crim. Proc. vol. I, § 
1827. The Tichborne case, involving the same ques- 
tion, soon afterwards arose in England, and a writ of 
error was allowed by the attorney general out of re- 
spect to the ruling of the New York court. The case 
went first to the court of appeals, and then to the 
House of Lords. The decision of the New York court 
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was regarded as startling, and it was said that while 
the case might be good American authority, the law 
of England was certainly otherwise. Castro v. Reg., 
6 App. Cases, 229, 14 Cox C. C. 546. But the decision 
is not even good American authority, being generally 
condemned by the courts and law writers of this coun- 
try. Howard v. U.S. (C. C. A.), 75 Fed. Rep. 986, 22 
C. C. A. 586, 84 L. R. A. 509; Parker v. People, 13 
Colo. 155; Eldridge vy. State, 37 Ohio St. 191; Hx parte 
Hibbs, 26 Fed. Rep. 421. See article by Mr. Bishop 
in 3 South. L. Rev. (N. 8S.) 50. Also note in 58 Am. 
Dec. 250; Tweed’s Case, 10 Am. Law Rev. 168; Dunn 
v. People, 27 Hun (N. Y.), 272. And it is submitted 
that by the common law the courts could provide that 
the term of imprisonment on one sentence should not 
begin until] the expiration of a former term. Rex v. 
Robinson, 1 Moody, Cro. Cases, 413; Rex v. Cutbush, 
L. R. 2 Q. B. 379; Williams’ Case, 1 Leach, 536; Wil- 
liams v. State, 18 Ohio St. 47; Mims v. State, 26 Minn. 
498; Petition of McCormick, 24 Wis. 492. Such is the 
law as established by the decisions of the federal 
courts. Howard v. U.S., supra; In re Greenswald, 
77 Fed. Rep. 590; Jn re Esmond, 42~Fed. Rep. 127; 
Bletz v. U. 8., 153 U. 8. 808, 317. 14 Sup. Ct. Rep. 924. 

The objection urged against the validity of cumula- 
tive sentences, as in Lamphere’s case, is that the time 
when the second or subsequent term is to begin is in- 
definite and uncertain. But as pointed out by Shaw, 
C. J., in Kite v. Com., 11 Mete. (Mass.) 581, 585, “‘it is 
as certain as the nature of the case will admit, and 
there is no other mode in which a party may be sen- 
tenced on several convictions.” And it has been ex- 
pressly ruled that the subsequent term is not rendered 
invalid because the first term may be shoitened by 
pardon or good behavior. Howard v. U.S., supra. 
Nor because the first sentence may.be reversed on ap- 
peal. In such a case, the subsequent term begins on 
the day on which the first term should have begun. 
Bletz v. U. 8., supra; Kite v. Com., supra; Ex parte 
Jackson (Mo.),8 S. W. Rep. 800. Where there isa 
statute providing that upon conviction for two or 
more offenses, the punishment for the second or sub- 
sequent offense shall not begin until the expiration of 
the punishment for the first or prior offense, the court 
need not expressly adjudge that the later term sball 
begin at the close of the former term imposed. Ex 
parte Kirby, 76 Cal. 514, 18 Pac. Rep. 655; Ea parte 
Durbin, 102 Mo. 100, 14S. W. Rep. 821. But the Texas 
statute requires the judgment tosoexpress it. Texas 
Crim. Code, art. 800; Jn re Hunt, 28 Tex. App. 361, 13 
S. W. Rep. 145. In the absence of such a statute, the 
judgment of the court should state that the second 
term of imprisonment is to begin upon the expiration 
of the first term, and not that it is to begin at any pre- 
cise date. Jn re Walsh, 35 Neb. 454, 55 N. W. Rep. 
1075. Where defendant bad been convicted on three 
indictments, and senteneed to imprisonment for five 
years on each indictment, and the judgment simply 
provided that ‘these terms were not to run concur- 
rently,” this was held to be too indefinite, and de- 
fendant was released after serving five years. U.S. 
v. Patterson, 29 Fed. Rep. 775. Anda sentence toa 
term of years “to commence after the expiration of 
former sentences,” or ‘to commence at the expiration 
of the sentence aforesaid,” but containing no‘hing 
showing to what terms “former sentences,” or “‘sen- 
tences aforesaid,” relate, is void for uncertainty. 
Williams vy. State, 18 Ohio St. 47. Cumulative sen- 
tences may be imposed, though the defendant is con- 
victed of two or more offenses at different terms. Ex 
parte Mosely (Tex. App.), 17 S. W. Rep. 418. These 
various questions may arise when the defendant is 








convicted on two or more separate indictments, or on 
separate counts charging different offenses, which are 
joined in one indictment. The rule, however, in both 
cases isthe same. Howard vy. U.S., supra. 








JETSAM AND FLOTSAM. 


RULE OF PROXIMATE CAUSE IN CASE OF MALICIOUS 
TORTS. 


The ordinary doctrine of proximate cause, as ap- 
plied in negligent cases, has been somewhat modified, 
or, at least, somewhat more liberally applied in favor 
of the injured person in the case of a malicious tort. 
Few rules of law are more perplexing and difficult to 
apply than the rule of proximate cause. It is obvious 
that there must be some limit to liability for the re- 
sults to which an act may in some degree contribute. 
For instance, a person’s negligence in leaving matches 
where children find them may resuit in the starting 
of a fire by the children which causes the destruction 
of much property and the death of a pedestrian who 
is run over by a fireman’s truck as it is recklessly _ 
driven to the fire. His death may also be the imme- 
diate cause of the ruin of a business to the success of 
which his peculiar skill and abilities were essential. 
The series of losses resulting from the negligence as 
to the matches may be traced down indefinitely. But 
it is universally held to be unreasonable to charge a 
negligent person with responsibility for all the remote 
results of his negligence. The accepted maxim is that 
only proximate, and not remote, causes will be con- 
sidered. But to say what causes or results are proxi- 
mate is not always easy. In negligence cases itis said 
that damages are proximate when they are the usual, 
ordinary, and natural results of the negligence, and 
therefore might have been expected, but some courts 
state the rule somewhat iess rigidly when dealing 
with malicious torts. In a note to Isham v. Dow 
(Vt.), 45 L. R. A. 87, the cases on this subject are con- 
sidered. Some of the cases respecting malicious torts 
say that the damages for which recovery may be had 
must be the natural and probable consequence, but in 
Isham v. Dow the court held that an act might be the 
proximate cause of an injury, even if this could not 
have been foreseen and was not the probable conse- 
quence of the act. The act in question was tiat of 
wantonly shooting and wounding a dog, which set the 
dog wildly in motion and caused him to rush madly 
into a house, whereby a woman was knovked down 
and injured. The court says: ‘The motion thus 
caused continued without the intervention of any 
other agency, without power on his (the wrongdoer’s) 
part to control it, until the plaintiff’s injury resulted 
therefrom.” It seems reasonable to hold a malicious 
wrongdoer to a greater liability than a merely negli- 
gent person for the unforeseen results of bis conduct. 
If the rule is held to be the same in both instances and 
to limit liability to the proximate resulcs of the tort, 
it is not improper to apply the rule more liberally in 
favor of the injured party when the wrong done is in- 
tentional. In other words, consequences so improb- 
able that they ought not to be charged to a person 
whose causal agency was a mere failure to exercise 
due care might justly be charged to him if his act was 
an intentional wrong, even if he did not intend so 
great a wrong as that which actually resulted. Ina 
similar way the courts may hold that an intervening 
cause which would be sufficient to interrupt the 
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operation of a causal agency set in motion by mere 
negligence is not sufficient to interrupt or supersede 
the effect of a malicious act, so long as that act con- 
tributes in any degree to the injury. It must be ad- 
mitted that this question has been but little developed 
by the decisions, but it seems safe to say that a more 
stringent rule of liability—or, at least,a more un- 
favorable application of the rule—will be made 
against malicious tort-feasors than against merely 
negligent persons.— Case and Comment. 


INJUNCTION AGAINST BOYCOTTING. 


The American Law Review tor November Decem- 
ber, 1899, contains a succinct and valuable summariza: 
tion of the law on this subject by its senior editor, 
Judge Seymour D. Thompson. In our judgment the 
first proposition is too sweeping, as it apparently 
classes as actionabie the interference by only one per- 
son between the contractual relations of third’ parties, 
but wherever there is conspiracy or combination to 
procure the breaking of contracts the legal remedy is 
quite clear. We give the text of the article, omitting 
the voluminous citation of authorities in the notes: 

“It is believed that the law on this subject is capa- 
ble of being condensed into the following four propo’ 
sitions: 

“IT, That boycotting is an actionable wrong. If one 
maliciously, or by force, fraud, or any species of in- 
timidation, interferes between two third parties, and 
induces, or frightens, or compels one of them to break 
a contract subsisting between them, to the injury of 
the other, the party injured can maintain an action 
against the wrongdoer to recover the damages thereby 
inflicted upon him. Especially is it true that when 
several persons maliciously or unlawfully combine 
and conspire to injure one in his business or prop- 
erty, and do acts producing such a result, he has a 
cause of action against them for the resulting dam- 
age. So strong has been the judicial condemnation of 
such conduct that an authoritative court has held that 
if a corporation engages in such acts, it is such an of- 
fense against the State as calls for the forfeiture ofits 
franchises. Hartnett v. Master Plumbers’ Assn., 169 
Mass. 229. 

“IT, Boycotting enjoined as a continuing treapass 
or private nuisance. Where the wrongs stated in 
proposition I are continuous, in the nature of con- 
tinuing trespass or of a continuing private 
nuisance—in other words, where damage to the 
plaintiff is being done through the conduct of 
persons who maliciously persuade, induce or compel, 
by persuasion, fraud, intimidation or force, third per- 
sons to break their contracts with the plaintiff, anda 
continuation of the damages so inflicted is threatened 
and probable—and tke plaintiffis without an adequate 
remedy at latv, by reason of the insolvency of the per- 
sons inflicting such damages, or by reason of the faet 
that it will require a multiplicity of actions at law on 
his part to recover damages for such wrongs and in- 
juries—then the plaintiffis entitled to an injunction 
to restrain the continuation of them. This principle 
has been so applied as to enjoin the ‘boycotts,’ so 
called, of typographical unions and other labor or- 
ganizations in the cases cited in the margin. 

“TIT, That what is known as boycotting isa criminal 
conspiracy, both at common law and under various 
statutes. 

‘TV. But the fact that it isa criminal conspiracy 
does not make it any the less remediable by injunct- 
ing, where it threatens irreparable injury to property 
or person. A court of equity in suck a case exercises 





its jurisdiction to protect property or property rights 
or business against molestation where the injury or 
injuries are continuous and not remediable at law—a 
well settled exception to the general rule that equity 
does not interfere in matters of mere crime.”—N. Y. 
Law Journal. 








CORRESPONDENCE. 





To the Editor of the Central Law Journal: 

Are there any adjudicated cases on this question: 
Is it an offense, under a statute or ordinance prohibit- 
ing gambling, to permit and to participate in a social 
ga me of cards at a private residence, the host offering 
gratuitously a prize to the best player, and the players 
themselves giving no consideration for leave to par- 
ticipate in the game? In other words, can that be 
gambling which involves only a gift as a reward for 
skill, without any investment, risk, hazard, wager, 
expenditure, or loss of value on the part of the par- 
tielpante? Kindly cite authorities pro and con. 

_ Hien Five. 
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1. ACCIDENT InsURANCE—Extent of Injuries.—In an 
action on an accident policy which provides for an in- 
demnity for injuries which should, independently of 
other causes, immediately and wholly disable the as- 
sured from every duty pertaining to his occupation, 
the issue having been raised that for several weeks 
after injuries received the plaintiff was only partially 
disabled, it was reversible error to instruct that, if the 
injury continuously disabled and prevented plaintiff 
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from performing any and every duty essential to his 
occupation in a manner “reasonably as effective” as 
he would otherwise have performed it, he was entitled 
to recover.—FIDBLITY & CASUALTY OO. OF NEW YORK V. 
GRETZENDANNER, Tex., 53S. W. Rep. 338. 

2. ADMINISTRATION—Executors—Liability for Money 
Received as Attorney—Interest.—W here a trustee held 
bank stock for the benefit of certain persons for life, 
remainder to others, money received by him upon 
final distribution of the assets of the bank, which had 
gone into liquidation, belonged to the life tenants in 
so far as it represented earnings or dividends not 
theretofore distributed.—OFroTT Vv. DIVINE’s ExR., 
Ky., 588. W. Rep. 816. 

8. ADMINISTRATION — Waste — Paying Distributees.— 
Mere payment, in the absence of fraud on the cred- 
itors, to distributees, by the administrator, before the 
debts of the estate have been paid, does not estop such 
distributees in a suit by creditors of the estate to sub- 
ject the lands descended to them tothe payment of 
debts, from alleging that there was sufficient person- 
alty to pay the debts if it had been properly adminis- 
tered, and does not of itself make their lands liable as 
assets of the estate, subject to decedent’s debts.—Bor- 
ING V. JOBE, Tenn., 538. W. Rep. 763. 

4. ADMINISTRATION — Widow's Right of Election. — 
Under Sanb. & B. Ann. 8t., §§ 2171, 2172, which give a 
widow a right of election to take under the intestate 
laws where some provision is made for her in her hus- 
band’s will, no right of election as to personal prop- 
erty exists where no provision is made for her in the 
will, and the husband’s right to bequeath his personal 
property is absolute, subject to the widow’s allowance 
made in § 3935, subds. 1, 2.— JOCHEM V. DUTCHER, Wis., 
80 N. W. Rep. 949. 

5. ADVERSE POSSESSION.—Notorious, uniaterrupted 
and unexplained possession for twenty years, up to a 
fence, is adverse as well against the neighbor across 
the fence as against anyone else. — WOLLMAN V. 
RUEHLE, Wis.,80 N. W. Rep. 919. ? 

6. ANIMALS—Negligence.—Where the owner of a cow 
places her in a public stock pen when he knows, or 
might by reasonable care know, her to be vicious, he 
is liable for injuries inflicted upon a person examining 
the cow with a view to buying, cattle being placed in 
the pen with the expectation that buyers will examine 
them.—BsR0oks v. BROOKS, Ky., 538. W. Rep. 645. 


7. APPEAL—Error—Necessary Parties.—All the par- 
ties to a joint judgment, or who may be affected by the 
modification or reversal thereof, must be made parties 
in this court upon proceeding in error, and a failure to 
do so is a ground for dismissal if the objection is sea- 
sonably made.—RICHARDSON Vv. THOMPSON, Neb., 80 N. 
W. Rep. 909. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Validity. 
—A deed of assigament which purports to convey to 
the assignee all the assigning partnership's property, 
except such as isexempt from attachment or execu- 
tion, is valid, and transfers the title to all the firm 
property to the assignee.—MILLER V. WAITE, Neb., 80 
N. W. Rep. 907. 


9. ASSIGNMENT OF OCREDITORS—Description of Prop- 
erty.—Under our statute a general assignment for the 
benefit of creditors conveys to the assignee ail the 
property of the assignor, except exempt property, 
whether mentioned in the attached inventory or not. 
The inventory is simply to be annexed as a matter of 
convenience, as a guide to the assignee, for the infor- 
mation of those interested, and a guard against con- 
cealment of property.—SNYDER V. MURDOCK, Utah, 59 
Pac. Rep. 88. 


10. ATTORNEY AND CLIENT—Attorney’s Lien.—Where 
an attorney, acting for a bank, in taking an assignment 
of a judgment reads a notice of an attorney’s lien, en- 
tered on the record, before taking the assignment, the 
bank has notice of plaintiff's intention to enforce the 
lien.—DAVIDSON V. BOARD OF COMRS. OF LA PLATA 
Country, Colo., 59 Pac. Rep. 46. 





ll. ATTORNEY AND OLIENT—Compensation—Lien.—A 


client has an absolute right to change his solicitor, but 
he cannot, in so doing, deprive him of any lien he 
may have for his compensation.—Houpson Trust & 
SAVINGS INST. V. CARR-CURRAN PAPER MILLS, N. J., 44 
Atl. Rep. 638, 

12. Banks—Checks—Assignment of Fund.—A bank 
will not be obligated to pay acheck in a sum greater 
than the amount to the credit of the drawer in his ac- 
count with the bank, nor does the check operatea 
transfer or an assignment of the lesser amount of the 
account.—HENDERSON & CO. V. UNITED STATES NaT. 
Bank, Neb., 80 N. W. Rep. 898. 

13. BankKs—Deposit—Assignment.—One to whom a 
depositor in a bank gives a check thereon for value, 
with intent to transfer the credit, becomes at least the 
equitable owner of the fund, and so entitled thereto as 
against one thereafter garnishing as creditor of the de- 
positor.—DILLMAN V. CARLIN, Wis.,80 N. W. Rep. 932. 


14. BENEFICIAL ASSOCIATIONS — Change of Beneficia- 
ries.—A beneficial association first incorporated in 
Kentucky, but later abandoned its charter and ob. 
tained a charter in Missouri, and for many years, with 
the knowledge and recognition of the subordinate 
lodges and of deceased, continued to act under the 
later charter. Held,that the Missouri charter, and the 
constitution and by-laws enacted thereunder, con- 
trolled in determining the rights under deceased's cer- 
tificate, though he had joined before the new charter 
was obtained.—BOLLMAN V. SUPREME LODGE, KNIGHTS 
OF Honor, Tex., 538. W. Rep. 722. 


15. BENEFICIAL ASSOCIATIONS —Double Assessments. 
—The laws of a beneficial association are a part of the 
contract made by a member accepting a benefit cer- 
tificate issued by it.—NEWTON Vv. NORTHERN MoT. RE- 
LIEF Assn., R. I., 44 Atl. Rep. 690. 


16. BENEVOLENT SOCIETY—Rights of Beneficiaries.— 
The A. O. U. W. by-laws provide that the beneficiary 
shall be namedio the certificate, and shall be within 
one of three designated classes of persons, and that, 
if the beneficiary dies, the fund shall go to certain 
heirs, in the absence of any further designation ofa 
beneficiary by the insured. A wife (within one of the 
designated classes) obtained a divorce prior to the 
death of her husband, the insured. Held, that obtain- 
ing the divorce was not the legal equivalent of the 
death ofthe beneficiary, so as to give the heirs any 
right to the fund.—OVERHISER V. OVERHISER, Colo., 59 
Pac, Rep. 75. 


17. BILLS AND NoTgs—Consideration—Patent Right. 
—Where, in an action by a purchaser of notes against 
the makers, the latter alleged that the notes were given 
for a patent right of which plaintiff claimed he had no 
knowledge, it was not error to exclude evidence as to 
plaintiff's mode of loaning money and purchasing 
notes from strangers, since plaintiff's lack of diligence 
in the transaction of his business, not amounting to 
knowledge of facts affecting the validity of the paper, 
would not render it invalid as against him.—PapPsE v. 
HartTwie, Ind., 55 N. E. Rep. 271. 


18. BILLS AND Notes—Ownership.—In an uction on a 
note, plaintiff's possession of the note at the trial fs 
sufficient proof of ownership, though it be indorsed by 
him.—GARRBTT V. FINDLATER, Tex., 53 8S. W. Rep. 839. 


19. BILLS AND NOTES — Validity of Statute Affecting 
Patent Rights.— Ky. St. §4223, requiring that every note 
given for articles or rights sold by a peddler shall have 
written or printed across the face the words ‘‘Peddler’s 
Note,” though it applies to notes given for patent 
rights, is not violative of the federal constitution.— 
NUNN V. CITIZBNS’ Bank, Ky., 538. W. Rep. 665. 


20. BROKERS — Compensation.—Where an owner 
openly places his property in the hands of rival agents 
for sale,and one makes the sale to a customer with 
whom the other had first, but unsuccessfully, nego- 
tiated, the owner is not liable tothe latter for com- 
missions.—CARPER V. SWEET, Colo., 59 Pac. Rep. 45. 








“11M 





ry 
D. 
s 
te 
Te 
"3 
nt 


er 
its 
th 
jO- 





“UM 


VoL. £0 


CENTRAL LAW JOURNAL. 35 








21. BUILDING AND LOAN ASSOCIATIONS —Liabilities— 
Payment of Usury.—A member of a building and loan 
association which is a going concern cannot be re- 
quired to account for losses occasioned by the pay- 
ment of usury to withdrawing members.—NATIONAL 
BUILDING & LOAN ASSN. V. BYBEE, Ky., 538. W. Rep. 
670. 

22. CARRIERS—Licenses — Violation of Ordinance.— 
One who does not hold himself out as a public carrier 
does not, by hauling goods under a special contract, 
violate an ordinance requiring those carrying on the 
business of expressman or drayman to first procure a 
license.—PEOPLE V. STITT, Colo., 59 Pac. Rep. 62. 

23. CARRIERS OF LIVE StocK—Delay in Transporta- 
tion—Negligence.—A railway company is not charge- 
able with negligence because of its delay in hauling 
stock cars over a private logging railroad during an 
entire forenoon and part of an afternoon, where the 
agreement between the railway company and the log- 
ging company was that no freight should be hauled 
over the logging road during forenoons on account of 
logging operations, and the stock cars were forwarded 
to their deatination over the logging road as early in 
the afternoon as practicable.—BURNS V. CHICAGO, M. & 
St. P. Ry. Co., Wis., 80 N. W. Rep. 927. 

24. CHATTEL MORTGAGES-In Fraud of Creditors.— 
Agreement, contemporaneous with the giving of a 
mortgage on a stock of merchandise, that the mort- 
gagors may remain in possession, and take therefrom 
such articles as they need for their families and log- 
ging operations, renders the mortgage fraudulent as 
to creditors, notwithstanding an understanding that 
the mortgagors will keep an account of such articles, 
and pay therefor when they can, they having hopes oi 
paying therefor the following spring from a sale of 
logs.—F RANZKE V. HITCHON, Wis., 80 N. W. Rep. 931. 


25. CHATTEL MURTGAGES — Sequestration Proceed- 
ings.—Where the assignee of a chattel mortgage sued 
the mortgagors and an attaching creditor of the mort- 
gaged property, and sequestered the property, and in 
such action paid the attaching creditor’s claim, which 
was determined a prior lien to the mortgage, such as- 
signee was not a mere volunteer, as regards attaching 
cr@iitors subsequent to the assignment of the mort- 
gage, but was entitled to relief as against them, though 
the acknowledgment and registration of the mortgage 
was defective.—RANDOLPH V. BROWN, Tex., 53 8. W. 
Rep. 825. 


26. CONSTITUTIONAL Law—Struck Jury Law.—Trial 
by a struck jury in a murder case, in conformity toa 
State statute which is valid under the State constitu- 
tion, providing that the court may select from the per- 
sons qualified to serve as jurors ninety-six names, 
from which the prosecutor and defendant may each 
strike twenty-four and the remainder of which shall be 
put in the jury box, out of which the trial jury shall be 
drawn in the usual way, does not violate the provision 
ofthe federal constitution as to due process of law.— 
BROWN V. STATE OF NEW JERSEY, U.S. 8. C., 20 Sup. Ct. 
Rep. 77. 


27. ConTRACT—Carriers—Exemption from Liability.— 
A contract with a railroad company, exempting it from 
liability for negligence of its employees, resulting in 
an injury to a messenger of an express company while 
being carried solely to handle and care for the busi- 
ness of the express company, is not void as against 
public policy.—BLANK V. ILLINOIS CENT. R. Co., III, 55 
N. E. Rep. 332. 


28. CONVERSION—Title of Plaintiff.—A person having 
acontract lien on chattels, coupled with possession, 
may maintain an action for conversion against the 
owner of the property, who has seized it in violation 
of the pledgee’s rights.—BEEBE v. LATIMER, Neb., 80 
N. W. Rep. 904. 


29. COPYRIGHT—Damages — Penalty.—An action at 
law to recover damages for infringement of copyright 
under U. 8. Rev. Stat. § 4966, is not one to recover either 
a penalty or a forfeiture,so as to make the jurisdiction 





of a district court of the United States exclusive, but is 
within the provision of U. 8. Rev. Stat. § 629, subd. 9, 
giving to the circuit courts jurisdiction of suits at law 
or in equity arising under the patent or copyright 
laws.—BraDY V. DaLy, U. 8.8. C., 20Sup. Ct. Rep. 62. 

30. CORPORATION—Ineolvent Corporation— Powers of 
Receivers.—The receiver of an insolvent corporation 
may recover its assets, withdrawn, after it bas become 
insolvent, in order to secure some of its directors 
against a liability incurred for the corporation. A 
preference of that character cannot stand, although 
at the time it is given there is no statutory probibition 
against it.—Gray v. TAYLOR, N. J., 44 Atl. Rep. 668. 

&1. CORPORATIONS—Legai Existence.—The fact that a 
creditor of acompany which assumed to act ag a cor- 
poration, but was never legally organized as such, was 
adjudged to have a mechapnic’s lien on the property'of 
the company,'does not preclude him from baving per- 
sonal judgment against the officers and directors of 
the company for his debt, as they fail to make it ap- 
pear tbat he ever realized anything by reason of the 
adjudged lien.—Keuss v. HUMPERT, Ky., 638. W. Rep. 
657. 3 

82. CORPORATIONS—Note Payable to President.—A 
negotiable promissory note executed in behalf of a 
corporation by its president, and in which he is named 
as payee, is prima facie void as to such corporation. 
The burden is upon the holder of such an instrument 
to show that it is m fact the obligation of the corpora- 
tion. Procf that it was made payable to the order of 
the president at the request of the holder does not tend 
to establish a corporate obligation.— PORTER V. WINONA 
& DakoTa GRalIn CoO., Minn., 80 N. W. Rep. 965. 

88. CORPORATIONS — Place of Business — Principal 
Office.— Under Rev. St. tit. 21, providing that no corpo- 
ration shall be created whose domicile and principal’ 
place of business are not in the State, and article 673, 
providing that every corporation shall keep its prin- 
cipal office in the State, it is not necessary for a charter 
to state where the principal office is to be located; and 
a charter presented for record, whic} states that a cor- 
poration is formed to operate a flour mill, grain eleva- 
tor, and cotton gins in the Indian Territory, and for 
the purpose of dealing in grain, and that the business 
is to be transacted in Texas and the Indian Territory, 
is sufficient to constitute a corporation to do business 
within the State, and record thereof cannot be refused. 
—BEATTIE V. HagDY, Tex., 588. W. Rep. 684. 

34. CORPORATIONS—Subscriptions to Stock—Increase 
of Stock.—A change in the capital stock of a corpora- 
tion cannot be made by the board of directors, but 
must be authorized by the shareholders at a corporate 
meeting.—NEWPORT COTTON MILL Co. Vv. Mims, Tenn., 
53S. W. Rep. 736. 

85. CREDITORS’ BILL—Fraudulent Conveyances.—A 
debtor, after notice to all his creditors, and with the 
consent of most of them, except complainant, in pur- 
suance of a plan therefor previously outlined to his 
creditors, formed a corporation, and conveyed to it all 
his property, and received in consideration therefor 
shares of stock, which he pledged to secure money 
with which to settle his debts: Held, that the transac- 
tion is neither fraudulent in law nor in fact, so as to 
support a bill by a judgment creditor to compel the ap- 
plication of the property 80 conveyed to the satisfac- 
tion of his judgment.—Kineman & Co. v. MowRY, Ill., 
55 N. E. Rep. 330. 

86. CRIMINAL EvIDENCE—Assault with Intent to Mur- 
der.—On a trial for assault with intent to murder, evi- 
dence of a previous quarrel between the prosecuting 
witness and the accused is admissible to show his 
motive.—MakTIN V. STATE, Tex., 538. W. Rep. 849. 

87. CRIMINAL Law—Gaming—Indictment.—An indict- 
ment for gaming, charging that the accused “then and 
there unlawfully kept and exhibited a banking and a 
gaming device for the purpose of gaming,” etc., suffi- 
c‘ently alleges that the device was kept and exhibited 
for the purpose of gaming.—CHRISTOPHER)V. STATE, 
Tex., 588. W. Rep. 852. 
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88. CRIMINAL Law—Homicide—Self. Defense.—Where 
the evidence shows that deceased was killed on enter- 
ing premises of which defendant was in peaceable, 
lawful possession, it was proper to charge that if de- 
ceased went there to take peaceable possession, and 
on entering did nothing indicating to defendant that 
he was inclined to injure bim, and defendant attacked 
him, self-defense could not be pleaded.—MCGLOTHLIN 
v. STATE, Tex., 5838. W. Rep. 869. 

39. CRIMINAL Law—Larceny.—Under a statute declar- 
ing that an indictment must be so framed that a per- 
son of common understanding may know what is in- 
tended, an indictment charging that accused stole 
money from H, being the money and property of H, 
sufficiently charges the ownership of the money to 
have been in him at the time of the larceny.—PEOPLE 
v. PIGGoTT, Cal., 59 Pac. Rep. 31. 4 

40. CRIMINAL LAW — Malice—Manslaughter.— Malice 
aforethought is properly defined by a charge stating it 
is ‘‘the intentional doing of a wrongful act with ob- 
ject, means, and ability to accomplish the act desired 
done, in a manner showing a heart regardless of social 
duties and fatally bent on mischief. The legal import 
of the term ‘malice’ extends beyond, and is more com- 
prehensive than, ill-will, hatred, revenge. It includes 
all states of the mind under which the killing of a party 
takes place without any cause which will in law justify, 
excuse, or extenuate the homicide.”—LOGAN V. StaTBE, 
Tex.,53S. W. Rep. 694. 

41. CRIMINAL LAaw—Perjury—Indictment.—An indict- 
ment, in a prosecution for perjury assigned on a cer- 
tain affidavit made by defendant, which alleges that 
said affidavit is false, without setting out any particu- 
lar portion thereof and alleging that the same is false 
and material, is fatally defective.— HARRISON V. STATE, 
Tex.,53S. W. Rep. 863. . 

42. CRIMINAL Law — Sentence — Habeas Corpus.— 
Where a misnomer occurs in the entry of a sentence 
by the clerk in the minutes of the court, the entry be- 
ing otherwise properly entitled, and showing that de- 
fendant was found guilty and his penalty assessed by 
the jury, itisa mere irregularity, which may be cor- 
rected by a judgment nunc pro tunc, and hence does not 
entitle defendant to a discharge on a writ of habeas cor- 
pus.—EX PARTE BEELER, Tex., 53S. W. Rep. 857. 

43. CRIMINAL PRACTICE —Rape — Indictment.—An in- 
dictment forthe crime of rape, under the statutes of 
Oklahoma, must contain the averment that the female 
on whom the crime was committed was not the wife of 
the person accused of the crime.—PARKER V. TERRI- 
TORY, Okla., 59 Pac. Rep. 9. 

44. DamaGas—Menta! Suffering.—One cannot recover 
for mental suffering alone, without an independent 
personal injury.—TEXARKANA & FT. S. Ry. Co. V. AN- 
DERSON, Ark., 588. W. Rep. 673. 


45. DEATH BY WRONGFUL AcT—Action for Causing 
Death—Survival.—Under Act March 3, 1848, providing 
that, where death of a person is caused by neglect or 
default, damages may be recovered “‘for the exclusive 
benefit of the widow and next of kin of such deceased 
person” inasuit brought by the personal representa- 
tives of the deceased, an action torecover damages for 
death occasioned by negligence does not abate on the 
death of the beneficiary for whose benefit the action is 
brought.—COOPER V. SHORE ELEC. Oo.,N. J., 44 Atl. 
Rep. 633. 


46. DeED—Antenuptial Agreement — Delivery.—Pos- 
session by deceased at the time of her death of an an- 
tenuptial contract by which all rights in her property 
were waived by her husband raised a presumption of 
delivery.—DUNLOP V. LAMB, IIl., 55 N. E. Rep. 354. 


47. DEED — Certificate of Acknowledgment.—Certi- 
ficate of notary to acknowledgment of a deed by a mar- 
ried woman after separate examination is not over- 
come by testimony of the busband 32 years thereafter, 
on, recollection, that she was not present when the 
deed was executed by him, and testimony of two in- 
terested persons that the signature did not resemble 





her handwriting.—SassENBERG V. HUSEMAN, Ill., 55N. 
E. Rep. 346. 

48. DEED — Mortgages.—A court may determine 
whether a deed is a mortgege, so far as such determi- 
nation is material to the issues, though the grantor be 
not a party.—MCGUIRE V. LYNCH, Cal., 59 Pac. Rep. 27. 

49. DEED — Restriction — Construction.—A printed 
blank deed for the conveyance of single lots contained 
the provision ‘‘that the lot hereby conveyed is not to 
be subdivided, and that no more than one residence is 
to be erected upon the same.” The owner of four ad- 
joining lots conveyed two in one deed, and the grantee 
treated them as one lot, and built a single dwelling. 
Afterwards the owner conveyed to him the other two, 
and inserted the letter “‘s” in the blank space after the 
word ‘‘lot.” The grantor still owned s large number 
of lots in the vicinity. Held, that he could enjoin the 
grantee from building two houses on the two lots last 
conveyed.—GAMM V. RENNER, N. J., 44 Atl. Rep. 632. 

50. DEED aS MORTGAGE — Notice.—A conveyance by 
K to D, with a land contract back, being intended only 
as a mortgage, legal title is not vested in D, but only a 
mortgage lien, which is extinguished on payment of 
the mortgage debt.—Cumps v. Ktyo, Wis., 80N. W. 
Rep. 937. 

51. DIVORCE AND ALIMONY—Awmount in Controversy. 
—A decree for alimony and counsel! fees, although in 
one sense an incident to a suit for divorce, if it isa dis- 
tinct and severable final judgment for a sum of money 
of a sufficient jurisdictional amount, may be appealed 
from the supreme court of a territory to the Supreme 
Court of the United States.—Simms v. Simms, U.S. 8. 
C., 20 Sup. Ct. Rep. 58. 

52. Dowe&rx—Remainder.—Where plaintiff's husband 
held a vested remainder in land, but died before the 
life tenant, plaintiff cannot claim dower in such land. 
—HILt v. Pike, Mass., 55 N. E. Rep. 324. 

53. EJECTMENT — Title — Adverse Possession.—One 
who without color of title enters upon a tract of unoc- 
cupied real property, and takes visible, open, and no- 
torious possession of a part thereof, cannot extend his 
possession so as to embrace the whole tract, merely 
by obtaining color of title thereto subsequent to his 
entry.—BaARBER Vv. ROBINSON, Minn., 80 N. W. Rep. 968. 


54. EXECUTION—Exemptions—Barber Chair.—A bar- 
ber’s chair and mirror, when used by a barber in his 
business, are exempt, as being the tools of a mechanic 
used in his occupation.—TERRY V. MCDANIEL, Tenn., 
53S. W. Rep. 732. 

55. EXECUTION — Void Levy — Caveat Emptor.—The 
maxim caveat emptor does not apply toa purchase by 
an execution creditor at the execution sale, where tiie 
levy was void, and is such case the entry of satisfac- 
tion of the judgment may be set aside.—COPELAND V. 
COLORADO STATE BANK OF DURANGO, Colo., 59 Pac. 
Rep. 70. 

56. FRAUDULENT CONVEYANCES — Knuowledge of 
Vendee — Evidence — Trial.—Where defendants pro- 
cured goods fraudulently, and transferred them to se- 
cure a bona fide debt to a bank, and the goods so trans- 
ferred were not excessive security, the fact that the 
bank knew of such fraud, and had represented defend- 
ants to be in good financial standing, is not sufficient 
to avoid the trust deed, atthe suitof acreditor who 
did not seek to disaflirm his sale of goods to defend- 
ants.— BANGS MILLING Co. Vv. BuRNS, Mo., 538. W. Rep. 
923. 

57. FRAUDULENT CONVEYANCE — Partnership.—Not- 
withstanding appointment of a receiver for a partner- 
ship, creditors ofthe firm may, before termination of 
the receivership, have set aside a fraudulent convey- 
ance of one of the partners; it not appearing that the 
partnership assets are sufficient to pay the creditors, 
and the conveyance being not only voluntary, but mala 
jides.—EDMONDS T. BROWN & CO. V. ALLEN, S. Car., 34 
8. E. Rep. 397. 

58. GENERAL ASSIGNMENT FOR CREDITORS — Titleto 
Property.—In # general assignment for the benefit of 











oC wvTneeumwewrt 


fA Or 


o 


ess 


ad 


ot- 


of 
ey- 
the 
rs, 
ala 
» a4 


>to 
fof 





VoL. 50 


CENTRAL LAW JOURNAL. 


37 








creditors the title to all real and personal property of 
the assignor immediately vests in the assignee, 
whether mentioned in the schedule or not.—SNYDER V. 
MURDOCK, Utah, 59 Pac. Rep. 91. 

59. GirTts INTER VIVO8s—Corporate Stock.—An indorse- 
ment transferring stock was made on the certificates, 
reserving dividends during the life of the donor. The 
certificates were placed in an envelope, and delivered 
to the donee, with instruction not to open it until the 
death of the donor, the intention being to make a gift. 
Held, that there was an executed gift, in the lifetime 
of the donor, of the stock, except the dividends re- 
served, within Civ. Code, § 324, making stock person- 
alty, and providing for its transfer, by indorsement 
and delivery of the certificates, between the parties 
thereto.—CALKINS V. EQUITABLE BLDG. & LOAN ASSN. 
OF THE UNITED STATES, Cal., 59 Pac. Rep. 30. 

60. HABEAS CorPUS—Review—Grand Jury.—In an ap- 
plication for a writ of habeas corpus,the matter of the 
drawing, summoning, impaneling of the grand jury 
which found indictment under which the petitioner 
was convicted are not proper matters for considera- 
tion, such questions being subject to review only on 
appeal or writ of error.—IN RE CorcoRAN, Idaho, 59 
Pac. Rep. 18. 


61. HOLDER OF COLLATERAL.—One holding a bill of 
Sale as collateral security stands in the same relation 
as his debtor to a third person claiming the property 
transferred thereby.—CITIZENS’ BANK OF ST. LOUIS V. 
TIGER TaIL MILL & LAND Co., Mo., 58S. W. Rep. 902. 


62. HOMESTEAD—Deceased’s Minor Children.—Under 
Const. art. 10, § 3, declaring that the homestead, after 
the death of the owner thereof, shall be exempt from 
payment of any debt during the minority of any of his 
children, a minor child of deceased, to whom deceased 
made a devise, may claim the homestead on proceed- 
ings for sale of deceased’s real estate for payment of 
his debts.—BRUTON v. MCRAE, N. Car., 348. E. Rep. 
3897. 


63. HOMESTEAD CLaAIM—Community.—A homestead 
claim, filed during the existence of the community, to 
land in possession of and cultivated by the community 
during five years (proper application bas been filed 
and final proof made), is property of the community, 
although the final receipt was issued after the dissolu- 
tion of the community by the death of the wife.— 
BROWN V. FRY, La., 26 South. Rep. 748. 


64. HUSBAND AND WiFs&—Necessaries.—Where a hus- 
band and wife are sued in the same county for neces- 
saries contracted for by the wife, and facts of uban- 
donment, etc., are set up, entitling her to bind the 
community property by such contracts, a plea of priv- 
ilege by the husband to be sued in the county of his 
residence, which fails to negative the wife’s residence 
in the county of suit, or ber authority to act alone, is 
defective, as not negativing every supposable state of 
case under which suit might properly have been 
brought in such county, since under such circumstan- 
ces the wife could be sued in the county of her sepa- 
rate residence, and the busband brought in asa proper 
party.—FERMIER V. BRANNAN, Tex., 538. W. Rep. 699. 


65. INJUNCTION—Contempt—Presumptions.—Proceed- 
ingsin contempt are, in their nature,criminal. The 
rules of strict construction applicable to criminal 
prosecutions obtain therein, and presumptions and in- 
tendments will not be indulged to sustain a conviction 
for contempt of court.—HYDOCK V. STATR, Neb., 80 N. 
W. Rep. 902. ‘ 


66. INNKBEPERS—Boarders — Guests.—In an action 
against a hotel keeper for loss, from her room, of prop- 


erty of a guest, plaintiff testified she had sold out her. 


business in a foreign State, rented her home there, and 
moved her piano, carriages and furniture to P, where 
the hotel was located, to start her son in business; that 
she contracted with defendant for rooms and board at 
so much per month, and selected the room and fur- 
niture for them. She stayed at the hotel six months, 
and had no other home. There was no evidence of 





negligence. Held, that the court properly charged 
that plaintiff was a boarder, and not a guest, and so 
could not recover.—HaFF V. ADAMS, Ariz., 59 Pac. Rep. 
111. 

67. InsSURANCE—Change of Title.—Under a policy of 
insurance which provided that it should be void if 
there should be any change in the title cr possession 
of the insured property other than by the death of in- 
sured,asale and conveyance by a devisee of the in- 
sured property defeated the policy, though the devisee 
had not parted with the possession at the time of the 


_loss, and the time fixed in the deed for delivery of pos- 


session had not arrived.—ROBINSON’s EXR. V. NORTH 
BRITISH MERCANTILE Ins. CO. OF LONDON AND EDIN- 
BoRG, Ky., 58S. W. Rep. 660. 

68. JUDGMENT—Lien—Rights of Purchasers.—Perma- 
nent improvements erected upon such property, which 
partake of the character of realty, whether constructed 
by the judgment debtor or his grantee, are bound for 
the satisfaction of the judgment lien.—LESSERT V. SIE- 
BERLING, Neb., 80 N. W. Rep. 900. 


69. LIBEL—Privileged Communications—Malice.—A 
debtor borrowed money from plaintiff to liquidate a 
debt to defendant, which plaintiff arranged with a bank 
to pay on presentation to it by defendant of the 
debtor's notes. There was some delay, due to defend- 
ant’s failure to comply with instructions given, during 
which defendant wrote his debtor: ‘‘We know 8 
(plaintiff) very well, and firmly believe he has misin- 
structed his St. Louis bank here in order to make in- 
terest on your money. We sincerely hope, for your 
own good, and ours, too, that you will never have any- 
thing more to do with S, when the business has to 
come through our hands, as we do not like his busi- 
ness methods, and we are afraid to deal with h'm.” 
Held, that the communication was not privileged, for 
the terms employed were unnecessary, even if used in 
a matter of common interest between defendant and 
his debtor.—SULLIVAN Vv. STRAHORN-HOTTON-Evans 
COMMISSION Co., Mo., 538. W. Rep. 912. 


70. LIFB INSURANCE — Assignment — Delivery.—The 
leaving by insured with the agent of the insurance 
company of one of the duplicate copies of an assign- 
ment of a life policy is not a delivery to a third person 
for the benefit of the assignee, but merely a compli- 
ance with the condition of the policy requiring, in case 
of assigament, a copy thereof to be furnished to the 
company, to make it valid.—W#AVER V. WEAVER, Ill., 
55 N. E. Rep. 338. 


71. MALICIOUS PROSECUTION — Probable Cause.—The 
court, inan action for malicious prosecution, sbould 
not leave it to the jury to determine what amounts to 
probable cause; but if, in its opinion, the testimony 
shows that the prosecution was commenced On an hon- 
est and reasonable belief of guiit, it should instruct 
that, ifthe jury believe the witnesses, probable cause 
has been shown; otherwise, it should instruct that 
there was not probable cause.—JONES V. WILMINGTON 
& W.R. Co., N. Car., 348. E. Rep. 398. 


72. MALPRACTICE—Physicians—Limitation of Action. 
—An action against a pbysician fur malpractice is not 
‘‘an action for an injury to the person,” within Ky. 8t. 
§ 2516, requiring such an action to be brought within 
one year after the cause of action accrued, but is an 
action for the breach of a duty assumed by defendant, 
for which assumpsit lay at common law, and therefore 
within Ky. 8t. § 2515, which allows actions on implied 
contracts, or for injuries to the rights of the plaintiff, 
not arising on contract, and not otherwise provided 
for,to be commenced within five years.—MBNEFEEY. 
ALEXANDER, Ky., 53 8S. W. Rep. 653. 


73. MARRIED WOmMEN—Separate Property—OContracts. 
—A married woman can bind her separate property by 
contract tothe same extent only that she could for- 
merly bind it in equity.—KOCHER V. CORNELL, Neb., 80 
N. W. Rep. 911. 


74. MASTER AND SERVANT — Assumption of Risk.—A 
person who enters into the employ of another assumes 
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all the risks and perils usually incident to the employ- 
ment, and included in such risks and perils are those 
which it is a part of his duty to take knowledge of by 
observation.—COYLE V. GriFFING IRON CO.,N. J., 44 
Atl. Rep. 665. 

75. MaSTER AND SERVANT — Dangerous Premises—Ob- 
vious Danger.—A mastec’s duty to take reasonable care 
to have the place in which he directs a servant to work 
safe for that purpose does not require him to furnish a 
mnullion of a window, ina flat roof, strong enough to 
bear the weight or any part of the weight of a servant 
directed to go upon the roof and replace a pane of 
glass in the window. His dutyin respect tothe mul. 
Hon is imited tothe care necessary to have it reason- 
ably safe forthe purpose for which it is designed.— 
SAUNDERS V. EASTERN HYDRAULIC PRESSED BRICK Co., 
N.J., 44 Atl, Rep. 630. 

76. MECHANICS’ Ligns.—Under a statute requiring a 
mechanic’s lien to be filed within a certain time from 
the completion ofthe work, that a person was seen 
painting a cornice on the building for a part of a day, 
is not sufficient to remove the bar, since work relied 
on forsuch purpose must be work in the ordinary 
progress on the building, by one obligated to perform 
it, and done for and in the interest of the owner.—Bor- 
LEIGH BLDG. CO. Vv. MERCHANT BRICK & BLDG. Co., 
Colo., 59 Pac. Rep. 83. 

77. MECHANICS’ LiIgNS—Payment.—A material man’s 
right to a lien will be defeated where the property 
owner, prior to notice of lien, pays to the contractors 
the contract price by a verbal assumption of other 
claims against them for materials and labor furnished 
to them on his responsibility, although the claims as- 
sumed are not paid until after the notice.—SUNSBT 
Brick & TILE Co. v. STRATTON, Tex., 538. W. Rep. 703. 

78. MECHANICS’ LIENS — Priority Over Mortgage 
Bonds.—Though contractors performed labor and fur- 
nished materials inthe erection of an electric plant, 
as part of ascheme by which bonds were to be issued 
and mortgage given on the plant when compieted and 
the principal part of the proceeds of: bonds that were 
sold went into the improvements, the mechanics’ llens 
of the contractors are entitled to priority over the 
mortgage bonds, in the absence of circumstances re- 
quiring the contractors, as prudent men, to under- 
stand that they were to waive their priority; the fact 
that the scheme failed from the inability of the corpo- 
ration to sellallithe bonds, as it expected todo not 
being sufficient to require the application of the prin- 
ciple that equality is equity, since the contractors had 
no control over the corporation, and no voice in the 


for dameges occasioned bya leaking water main al- 
leged to have been negligently constructed. The main 
was laid in filled soil, and rested on loose earth. The 
earth with which the fill was made was dry. The main 
was bent down and broken. Held, that whether the 
city was negligent in laying the mainin such soil with- 
out other foundation to support it was for the jury.— 
DAMMANN V. CITY OF ST. LouIs, Mo., 538. W. Rep. 932. 


82. MUNICIPAL CORPORATIONS — Maintenance of Sew- 
ers—Damages.—An owner of land over which was a 
highway owned a tail race which ran through a culvert 
under the way. The city constructed a sewer along 
such way, which emptied into the race. Held that, as 
such owner had a right to the use of the land under the 
way, he could maintain an action against the city for 
damages to his land resulting from the maintenance of 
the sewer, for the city had no right to end it on his 
land.—NEVINS V. CITY OF FITCHBURG, Mass., 55 N. E. 
Rep. 321. 

88; MUNICIPAL CORPORATIONS — Nuisance—Sewers.— 
Where S constructs a sewer on his lot, and creates a 
nuisance by the garbage and sewage thus conducted 
into the street, iajuring the property of R, an adjoin- 
ing lot owner, R cannot recover of the city for the dam- 
age, because of its refusal to prevent it by construct- 
ing a sewer, or by abating it by proceedings against S, 
—acity not being bound to build sewers, and not be- 
ing liable to an individual for its breach of duty to the 
public to abate a nuisance; but the remedy of R is by 
prosecution of S for creating and continuing the nui- 
sance, or by civil action against him.—MAYOR, ETC. OF 
CITY OF CHATTANOOGA V. REID, Tenn., 53 8. W. Rep. 937. 

84. MUNICIPAL CORPORATION—Sewers—Unauthorized 
Connections.—Sewers are the property of the city in 
which they are built, and may be protected and con- 
trolled as any other property of the municipality. No 
private person has the power to interfere with them.— 
CIty OF FeRGES FALLS Vv. BOEN, Minn., 80 N. W. Rep. 
961. 

85. NEGLIGENCE — Actions—Pleading.—The rule that 
there can be no recovery for sickness due to the purely 
internal operation of fright caused by a negligent act, 
cannot be avoided by calling the negligence gross and 
alleging that defendant ought to have known that the 
result complained of would follow his act.—SMITH V. 
POSTAL TEL. CaBLE Co., Mass., 55 N. E. Rep. 380. 


86. NEGLIGENCE — Breach of Duty — Warning.—A 
shopkeeper is not required to give warning of the pres- 
ence of an ordinary flight of stairs in broad daylight, 
or to guard the necessary access thereto, even if there 


lo ena 


is a crowd in his shop.—HUNNEWELL V. HASKELL, 
Mass., 55 N. E. Rep. 320. 


87. NEGLIGENCE—Telephones—Delivery of Message. 
—In an action against atelephone company for dam- 
ages for mental suffering resulting from its negligent 
failure to afford a means of communication between 
plaintiff and his agent, itis errorto refuse to submit 
the question whether the circumstances were such as 


disposition of the bonds.—MONTGOMERY V. ALLEN, 
Ky., 538. W. Rep. 813. 

79. MORTGAGES — Fixtures.—Purchasers of realty se- 
cured the purchase price by atrust deed, and subse- 
quently placed on it massive machinery for manufact- 
uring brick, for which purpose the land was bought. 
The machinery was fastened to brick foundations, 
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sunk in the ground,and was so affixed asto remain 
permanently in its place. Held that, as between the 
vendor and such purchasers, the machinery was uni- 
fied with the realty, and, on default in the payment of 
the purchase price, vendor was entitled to resort for 
indemnity to both the realty and fixtures.—Fisxk vy. 
P2OPLE’s NAT. Bank, Colo., 69 Pac. Rep. 63. 

80. MORTGAGES—Limitations.—A recital in a mort- 
gage that itis“on condition that whereas, the mort- 
gegor is justly indebted unto [mortgagee] in the sum 
of $590, evidenced by his 59 promissory notes, of $10 
each, payable monthly to the order of said [mort- 
gagee], with interest from their dates until paid atthe 
rate of ten per cent. per annum,” is insufficient to 
support a promise to pay the sums mentioned; and 
hence, the notes referred to not having been given, 
the promise rests in parol, and an action on it is gov- 
erned by the three-years statute.— COLEMAN V. FISHER, 
Ark., 538. W. Rep. 671. 


81. MUNICIPAL CORPORATIONS — Defective Water 
Mains — Negligent Construction.— Plaintiff sued a city 





to require. such agent, as a man of ordinary prudence, 
to use other modes of communication wbich were open 
to him.—SOUTH WESTERN TELEGRAPH & TELEPHONE Co. 
v. GOTCHER, Tex.,538S. W. Rep. 686. 


88. OFFICE AND OFFICER—Police — Compensation.— 
An appointive municipal officer, like a policeman, un- 
lawfully dismissed and prevented from rendering any 
service, who has made no complaint tothe mayor or 
to the city council has not attempted to secure a rein- 
statement, but who has apparently acquiesced in the 
dismissal cannot recover of the municipality the com- 
pensation incident to the office during the period in 
which he has performed no service. He must be 
deemed to have voluntarily abandoned or relinquished 
his office, or, as it is sometimes expressed, to have “re- 
signed by implication.”—BYRNgs Vv. CITY OF ST. PAUL, 
Minn., 80 N. W. Rep. 959. 

89. PARTITION — Venue — Pleading.—Under Rev. St. 


1889, § 7183, providing that in case all the parties toa 
suit for partition do not reside in any county in which 
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any part of the premises is situated, or all of them are 
non-residents of the State, the suit must be brought in 
the county in which an equal or greater part of such 
premises lies, suit must be brought in the county in 
which an equal or greater part in area of the premises 
is situate.—JOHNSON V. DETRICK, Mo., 58 8. W. Rep. 
891. 

90. PARTNERSHIP LIABILITY—Note of Individual Part- 
ner.—While negotiable paper made in the name of one 
partner, when his name is not also that of the firm, is 
not ordinarily binding upon the partnership, yet such 
paper, taken when the obligation was incurred by the 
partnership, and upon its credit, will be regarded as 
merely collateral, and the other partners will be held 
liable upon the original consideration.—F air V. CITI- 
ZENS’ STATE BANK OF ARLINGTON, Kan., 59 Pac. Rep. 43. 

91. PLEDGES — Rights of Pledgee.—A customer of a 
bank by agreement pledged to it certain property to 
secure a loan from the bank, and any other of his lia- 
bilities “to said bank, due or to become due, or which 
may hereafter be contracted or existing.” Held, that 
the agreement included only liabilities of such cus- 
tomer to the bank, or obtained by it in the usual course 
of business, and not claims against him thereafter pur- 
chased. by the bank from third persons.—GILLET Vv. 
BANK OF AMERICA, N. Y., 55N. E. Rep. 292. 

92, PRINCIPAL AND AGENT—Authority of Agent — Re- 
lease by Trustee of Trust Deed.—Where a trustee re- 
leases a trust deed, and receives payment of the debt, 
without actual authority and without producing the 
securities, the party has notice of the want of power in 
the trustee, and the payment to him is not a payment 
tothe grantee in such deed.—FORTUNE V. STOCKTON, 
Ill., 65 N. E. Rep. 367. 

98. PRINCIPAL AND SURETY — Conditional Signing by 
Surety.—The allegation of the surety in an adminis- 
trator’s bond that he signed the bond with the agree- 
ment and understanding. that it should be of no effect 
unless another signed it constitutes no defense in the 
absence of an allegation as tothe person with whom 
such agreement was had, asthe surety cannot escape 
liability by reason of asecret agreement with the prin- 
cipal.—STRADER V. WAGGONER, Ky., 58 8. W. Rep. 663. 

94. PRINCIPAL AND SURETY—Subrogation of Surety.— 
Where the surety on an injunction bond to restrain the 
enforcement of a judgment based on vendor’s lien 
notes had, in discharge of the bond on the dismissal of 
the injunction, paid off the judgment, he was entitled 
to be subrogated to tbe vendor’s lien.—DARROW V. 
SUMMERGHILL, Tex., 53 8. W. Rep. 680. 

95. QUIETING TITLE—Deed—Dedication.—As a dedica- 
tion is a conclusion of fact to be drawn from the cir- 
cumstances of each case,a corporation as wellas an 
individual may be bound by its acts so asto be es- 
topped from disputing or denying the fact of dedica- 
tion, and no formal act of dedication passed by its 
proper officers is necessary.—SUSSMAN V. COUNTY OF 
San LvuIS OBISPO, Cal., 59 Pac. Rep. 24. 


96. QUO WARRANTO—Nature of Proceeding.—Informa- 
tion in the nature of a quo warranto against a corpora- 
tion to forfeit its charter is not a criminal proceeding 
in the sense that the offense must be charged with that 
degree of certainty necessary in an indictment, nor are 
the rules of evidence as to the competency of deposi- 
tions the same as in an ordinary criminal proceeding. 
—INDEPENDENT MED. COLLEGE V. PBOPLE, Ill., 55 N. 
BE. Rep. 345. 


97. RAILROAD COMPANIES — Entry Under Life Tenant 
—Estoppel.—Where a railroad company has entered 
upon land and constructed its road under a parol pur- 
chase from a life tenant,the remainder- men, though 
they acquiesced in the building and operation of the 
road, are not estopped, after the death of the life ten- 
ant,to recover the land, ifthey did no act inducing 
the company to enter or occupy the premises.—SOUTH- 
ERN Ry. Co. V. STANDIFORD, Ky., 538. W. Rep. 658. 


98, REPLEVIN—Right to Possession.—To maintain re- 
plevin for goods, the plaintiff must not only have title, 





but must be entitled to immediate possession thereof. 
—CARPENTER V. GLass, Ark., 588. W. Rep. 678. 

- 99. Res JoDICaATA.—The order appointing a receiver 
for the defendant constituted an adjudication that the 
corporation was insolvent, and, no appeal having 
been taken therefrom, the order was forever after- 
wards conclusive upon that question against the bank. 
—STATE V. GERMAN Say. BANK, Neb., 80 N. W. Rep. 901. 


100. SET-OFF — Claims in Different Right.—A builder 


- sued under the mechanic’s lien act may not set off 


claims due to him from the plaintiff ina different right. 
—NAYLOR V. SMITH, N. J., 44 Atl. Rep. 649. 

101. SLANDER—Language Imputing Crime—Trial.—A 
statement by defendant as follows: “What a pity we 
(the church) have got such a man for a director. His 
moral character is not good. You must have heard 
about his being caught with the house girl. I have got 
proof enough. I have been looking around, and I 
know itisso. Heis vile. There is no doubt about it. 
It is so,” implies that plaintiff was guilty of criminal 
intercourse with the house girl, and is actionable 
slander.—LOVEJoY V. WHITCOMB, Mass., 55 N. E. Rep. 
822. 

102. SPECIFIC PERFORMANCE—Statute of Frauds.—A 
contract for the conveyance of land, evidenced only 
by a receipt for the purchase price,which depends 
upon the acceptance.of a smaller tract of land than 
was paid for in a former transaction, is not vold under 
the statute of frauds, as the parties cannot be placed 
in statu quo by repayment of the money consideration. 
—FsE V. SHARKEY, N. J., 44 Atl. Rep. 678. 


103. STATUTES—Interpretation—Repeals.—Repeals by 
implication are not favored by the law. One act is not 
to be allowed to defeat another, if by reasonable con- 
struction the two can be made to stand together; and, 
in the interpretation of laws, particular provisions re- 
lating to aformer subject must govern in relation to 
that subject, as against general provisions in another 
part of the law which might otherwise be broad enough 
to include it.—UNIVERSITY OF UTAH V. RICHARDS, yen 
59 Pac. Rep. 96. 


104. TaXaTION—Exemptions—United States Securi- 
ties.—The property of the United States and the bonds 
and securities issued by the United States are not tax- 
able by or under the authority of any State, without 
the permission of the United States. They owe their 
exemption from such taxation to their nature and 
character, and not to laws of the States requiring such 
exemption.—STATE Vv. MAYOR, ETC., OF CITY OF NEW- 
ARK, N. J., 44 Atl. Rep. 654. 


105. TAXATION.—A judgment that land was not sub- 
ject to city taxation prior to the adoption of the present 
constitution, on the ground that it was agricultural 
property, is not conclusive as to taxes levied since the 
adoption of the present constitution, under which all 
property within the city limits may be taxed.—SHUCK 
v. CiTy OF LEBANON, Ky., 588. W. Rep. 655. 


106. TRESPASsS—Adverse Possession.— Where one has 
been in possession of land without title, claiming it 
and using it as his own, to a well defined and marked 
boundary, conéinually for 15 years, he may maintain 
an action for a trespass committed within his bound- 
ary, though outside his incl re.—SHIELDS V. HEARD, 
Ky., 538. W. Rep. 820. 


107. TRESPAss — Public School Lands.—Siuce com- 
pliance with the statutory requirement that a pur- 
chaser of State school iands shall purchase for himself, 
and not for another, is one of the essentials to a valid 
title, 2 subsequent purchaser of the same land from the 
State is entitled to contest a prior purchaser’s title, on 
the ground that such purchaser fraudulently acquired 
the land for the benefit of another.—THOMSON V. HUB- 
BARD, Tex., 58S. W. Rep. 841. 

108. TRUSTS—Construction — Deeds.—Two brothers, 
having a contingent future estate in real and personal 
property held in trust for another, transferred to the 
same trustee, without reservation, a part thereof, to 
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hold on another trust. Subsequently, after the con- 
tingency happened, they made a conveyance of specific 
portions of it to the trustee for the trust previously 
created. Held, that since the later deed was given 
merely for convenience to carve out part of the prop- 
erty stillto be retained by the trustee, the first deed 
creating the trust must be the sole means of ascertain- 
ing the intention as to the ultimate distribution of the 
property.—NEW YORK LIFE INSURANCE & TRUST CO. V. 
Hoyt, N. Y., 55 N. E. Rep. 299. 

109. Trosts—Following Trust Fund.—Plaintiff claims 
that it has traced its property as a trust fund into the 
hands of the defendant Power, who, as servant, re- 
ceived it from his master, and held and disbursed it 
under his master’s orders, with notice of plaintiff's 
rights, and knowledge that his master was insolvent. 
Held, conceding, without deciding, that plaintiff bas 
sufficiently traced and identified the trust fund, the 
master, not the servant, had the possession and con- 
trol of the fund, and the servant is not liable for con- 
verting the same.—HODGSON v. ST. PAUL PLOW Co., 
Minn., 80 N. W. Rep. 956. 

110. USURY.—Where certain persons were engaged in 
securing loans for parties desiring to borrow, and 
plaintiff applied to them, and they applied to one hav- 
ing money to loan, and received the amount of the 
loan from such person, such persons were the agents 
of the borrower, and not of the one making the loan.— 
JOHNSON V. SHATTUCK, Ark., 53S. W. Rep. 888. 

111..VENDOR’s LiIEN.—Where land is granted by an 
absolute conveyance, the grantor has no implied equi- 
table lien thereon for the unpaid purchase money.— 
BAKER V. FLEMING, Ariz., 59 Pac. Rep. 101. 

112. VENDOR AND PURCHASER—Contract—Assignment. 
—A contract for sale of lands, though signed only by 
the vendor, will not be held to be unilateral, on the 
contention of the assignee of the vendee, when it ap- 
pears that the vendee has transferred all his right to 
his assignee, and that the assignee has been accepted 
by the vendor as the purchaser, has paid nine-tenths 
of the purchase money, has entered into possession of 
the lands and rented them, and has tendered a small 
balance of the purchase money, and demanded the 
clearing of the title and the delivery of a deed, his 
right to which was admitted by the vendor.—CRAMER 
v. MOONEY, N. J., 44 Atl. Rep. 625. 

113, VENDOR AND PURCHASER—Land Contract—Extin- 
guishment.—A contract for exchange of lands, which is 
not delivered up and canceled, is not shown to be ex- 
tinguished by the mere fact that one of the parties 
gives a deed for all the land she was to convey, and re- 
ceives a deed from the other for part only of the land 
he was to convey.— HARLAND Vv. HARPOLD, IIl., 55 N. E. 
Rep. 376. 

114. VENDOR AND PURCHASER—LoCation of Division 
Line by Agreement.—The purchaser cannot claim an 
abatement of the purchase price because he did not 
get all the land which he bought, where he and the 
vendor agreed as to the location of the disputed line, 
and built upon it a division fence which they have for 
several years recognized as the line.—TURNER V. 
HOWELL, Ky., 538. W. Rep. 643. 

115. VOLUNTARY PAYMENT — Recovery — Mistake of 
Fact—Assignment of Mortgage—Special Verdict.—S 
held an assignment, as collateral security of a mort- 
gage against B, from K, the holder of it, who had pre- 
viously assigned it to another by an assignment which 
was recorded at the time K assigned it to S, but the 
mortgage was left in the hands of K, and by him de- 
livered to S. B,in the presence of K, paid 8 the sum 
due him from K, and paid K the balance due on the 
mortgage, which was delivered up and canceled. B, 
having been compel!ed to pay the mortgage to the first 
assignee, sued S for the money paid by her to him. 
Held, that as the money was paid by B toS ona mis- 
take of fact, of which both were ignorant, and there 
being no fraud, the money could not be recovered 
back by B.—BEHRING V. SOMERVILLE, N. J., 44 Atl. 
Rep. 641. 











116. WASTE—Common-Law Remedies.—Gen. Laws, 
ch. 268, giving an action of waste as a remedy for in- 
jury to the reversion, does not take away the common- 
law right to bring an action on the case for waste.— 
THACKERAY V. ELDIGAN, R. I., 44 Atl. Rep. 689. 

117. WATERS—Drainage — Injunction.—A landowner 
who drains a marsh by means of an artificial channel, 
and discharges the waters so collected upon or in close 
proximity to his nefghbor’s land, to such neighbor's 
permanent injury, will be restrained from doing so by 
injunction.—NICOLAI V. WILKINS, Wis., 80 N. W. Rep. 
939. 

118. WATERS AND WATER COURSES — Aqueducts.— 
Where, by an agreement, each party was to bear one- 
half of the expense of laying an aqueduct from a 
spring, to be their joint property, each to be liable to 
pay one-half of the expense of repairing, in the absence 
of any further agreement each was entitled to one-half 
of the water conveyed by the main pipe.—VAN HORN Vv. 
CLARK, N. J., 44 Atl. Rep, 643. 

119. WILLS—Bequests—Widow—Beneficiary .—Pursu- 
ant to an antenuptial release of dower, a testator be- 
queathed to his widow the sum agreed, “in lieu of 
dower, and any right in my persona! estate as widow.” 
The residuum was given tothe “several beneficiaries 
under the will, share and share alike,” except certain 
legatees, not including the widow, who were specif- 
ically excluded. Held, that the widow was entitled to 
share in the residue.—W0OoD V. PACKARD, Mass., 55 N. 
E. Rep. 315. 

120. WILLS—Construction.—Testator directed that a 
sum sufficient to pay his wife an annuity for life, to- 
gether with certain expenses, should be set apart from 
his estate, and in the residuary clause of his will di- 
rected the division and distribution of all his estate, 
“excepting that part hereinbefore appropriated.” 
Held, that such clause referred only to the life estate 
provided for the wife, and did not indicate the corpus 
ofthe fund from which the wife’s annuity was to be 
paid, and hence such fund passed under the residuary 
clause.—MEEKS V. MEEKS, N. Y., 55 N. E. Rep. 278. 


121. WILLS—Construction—Distribution.—Where, by 
reason of testator’s direction to sell and convey his 
realty and personalty to pay legacies, etc., his estate 
became personalty on his death, a complaint with the 
will annexed, averring that testator died seised of 
premises sought to be partitioned, and that plaintiff 
and certain named defendants are seisec in fee-simple 
of certain interests therein, but containing no allega- 
tion showing that plaintiff or defendants are testator’s 
next of kin, or entitled to share in the distribution of 
his personal estate, is bad as an action for the probate 
and construction of testator’s will, and for the division 
of his property as personalty thereunder.—DOANE Vv. 
MERCANTILE TRUST OCO., N. Y., 55 N. E. Rep. 296. 


122. WiLLs—Interest on Legacies.—Pecuniary lega- 
cies bear interest one year from the testator’s death, 
though the will gives the executors three years in 
which to settle the estate, ‘if they think that time ad- 
vantageous.”’—WARWICK V. ELY, N. J., 44 Atl. Rep. 666. 


123. WILLs—Power of Sale.— Where a testator directed 
the executor to sell landjto raise a fund for the widow 
for life, remainder to their children, a provision as to 
the terms of credit on which the ‘sale was to be made 
was mandatory in favor of the widow, but might be 
waived by her, as seems,to have been done by her con- 
sent to a sale on longer credit.—Ross-v. BARR’sS EXR., 
Ky., 538. W. Rep. 658. 


124. WILLS—Rights of Life Tenant and Remainder 
men.—Where a testamentary trustee invests in gov- 
ernment bonds, the question whether a depreciation, 
due to their approaching maturity, of the prewium 
thereon, should be borne by: the life tenant or the re 
mainder-men, is to be determined, not by any arbitrary 
rule, but by ascertaining the testator’s intention as de- 
rived from the language employed in the creation of 
the trust and from all the surrounding circumstances 
of the case.—IN RE Hoyt, N. Y., 55 N. E. Rep. 282. 
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